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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

	Applicants
	:
	Messrs S D & C S McPherson (the Applicants) 

	Scheme
	:
	Scottish Equitable Personal Pension Scheme (the Scheme); Policy Number 4048868 (the Policy) 

	Respondents
	:
	Scottish Equitable plc (Scottish Equitable)


Subject

The Applicants, the sons of the late Mr D McPherson, complain that although they were nominated as recipient by Mr McPherson, Scottish Equitable failed to pay to them the death benefits from the Policy. They also say that Scottish Equitable have failed to provide them with information to justify or explain their decision. 

The Ombudsman’s determination and short reasons

The complaint should be upheld because Scottish Equitable have not taken adequate steps to obtain material information about the potential beneficiaries or given proper consideration to the exercise of discretion.  They are to reconsider their decision.
DETAILED DETERMINATION

Material Facts

1. The Policy was established in April 1997 under the terms of the Scheme. The Scheme rules provided for a lump sum on death (in the relevant circumstances) to be paid at the discretion of Scottish Equitable to one or more of the persons listed.  As relevant to this complaint the list included any person nominated by Mr McPherson as a recipient, his children and his spouse.
2. On 7 August 1997 Mr McPherson completed an expression of wish form nominating the Applicants, his sons by a marriage that had been dissolved, who were both adults, to be equal recipients of the lump sum payable from the Policy on his death. 

3. Mr McPherson died in February 2006 leaving a widow, Mrs McPherson, (who he had married in 1983) and his two sons (the Applicants).
4. On 22 March, Scottish Equitable wrote to the late Mr McPherson’s financial adviser.  Included in their letter was a request for the completion of a “dependants form”. Scottish Equitable also asked the financial adviser for evidence of Mrs McPherson’s dependency on Mr McPherson in connection with a separate policy – a “Retirement Cash Account”.

5. The letter and form were passed to Nellany & Co, the Executors of Mr McPherson’s Will, who replied returning the form to Scottish Equitable on 28 March.  It merely identified Mrs McPherson and the Applicants and their relationship to Mr McPherson. Nellany and Co added “In respect of the Retirement Cash Account, Mrs McPherson was financially dependent on the deceased.”

6. There was no further contact from Scottish Equitable until 10 May 2006 when Scottish Equitable wrote to Nellany & Co to say that the value  of the Policy was £62,651.38, of which £31,325.68 was payable to Mrs McPherson and £15,662.85 was payable to each of the Applicants.  

7. Although the letter did not say so, it represented the outcome of a decision in exercise of discretion under the Scheme that Mrs McPherson should receive 50% of the policy proceeds and the applicants should receive 25% each.  That decision is recorded on an internal form. It identifies the recipients and the amounts, but gives no other information. According to Scottish Equitable such forms are “checked by one of expert teams and then signed for and on behalf of the company by the department manager”. The form in this case is unsigned. Scottish Equitable say they cannot explain why.  
8. Nellany & Co wrote to Scottish Equitable on 25 October. They said that Mr McPherson had made provision for the Applicants under the Policy and for Mrs McPherson under another policy. The nomination form had been completely ignored and they asked Scottish Equitable to reconsider their decision. 

9. Scottish Equitable replied on 23 November. They said that they had revisited their decision on the beneficiaries but had not amended it. Consistently, Scottish Equitable’s internal form is annotated “Original Decision still stands”, with the annotation dated 23 November.
10. Mr S McPherson sent an e-mail to Scottish Equitable on 5 December. He asked for an explanation of Scottish Equitable’s decision, details of the appeals process and said he trusted that that Mrs McPherson would not receive any payment until the matter was resolved. 

11. Scottish Equitable replied to Mr S McPherson on 7 December. They said that they had discretion to decide who should receive the lump sum.  They said the expression of wish form was not binding and that they had reached a decision that was both rational and reasonable.

12. That letter is consistent with a further annotation on the internal decision form.  It says:

“Original decision still stands.  I do see the boys claim from their point of view but the wife is a dependant and is reliant on this money.”

(Confusingly this note is dated 1 December, so before the email from Mr McPherson, but this may be an error and is not material.)
13. On 13 January 2007, Scottish Equitable sent cheques to Mrs McPherson and the Applicants representing the originally decided on 50% and 25% shares. 

14. Subsequently the Applicants took the matter up with the Pensions Advisory Service and then complained to my office.

Summary of the Applicants’ position (variously set out directly or through representatives, to Scottish Equitable, TPAS or my office)
15. Nellany & Co have said that they confirmed that Mrs McPherson was dependant, but that no further questions were asked. 

16. Mrs McPherson received about £240,000 as her share of the estate.  She also received the benefits under the “Retirement Cash Account”.

17. The Applicants feel entitled to an explanation for Scottish Equitable not following the expression of wish form. They do not understand why Scottish Equitable followed Mr McPherson’s nomination wishes for the Retirement Cash Account but not the Policy.
18. The Applicants say that they were not contacted to provide any information.

19. The Applicants say that they are entitled to some compensation for their distress and inconvenience. They have also raised the issue of appropriate interest being added to the possible late payment to them of any Policy proceeds in the future. 

Summary of Scottish Equitable’s Position

20. Scottish Equitable say that they have reached a reasonable decision, for which they do not have to give their reasons.  They have said that the fact that Mrs McPherson was dependant on Mr McPherson was material to the decision.

21. In responses to TPAS Scottish Equitable said that Mr McPherson could have made arrangements for the Policy to be held in trust for his sons, in which case they would have automatically benefitted.

22. Scottish Equitable paid the entire death benefits from the Retirement Cash Account to Mrs McPherson because she was nominated by Mr McPherson as a survivor. Mrs McPherson was also financially dependent at the time of Mr McPherson’s death. This meant that the nomination was a legally binding instruction and there was no need for a discretion on Scottish Equitable’s part (unlike for the Policy). 
Conclusions
23. There is no evidence of what Scottish Equitable took into account in reaching a decision, let alone what their reasons were.  In fact there is even some doubt as to whether the decision was properly made, since the copy of the relevant form in their records and provided to my office is unsigned.

24. Scottish Equitable have said that the decision was reasonable as if that is an end to it.  But in fact all that they can really say is that the decision they reached is one that may be reasonable (that is, it is a possible decision).  Based on the evidence I have it could just as easily be an arbitrary decision as a reasonable one. That said, absence of evidence of reasonableness does not itself make the decision unreasonable.  

25. But for the decision to be reasonable Scottish Equitable needed to take into account all relevant matters.  In this case I consider that they failed to do that.  

26. The facts that Scottish Equitable had, or could have deduced, at the time of the decision were:

· Mr McPherson had nominated his sons;

·      the nomination was some 14 years after his marriage to Mrs McPherson;

· at the time of the nomination the Applicants were adults in their thirties (and so probably not dependent on Mr McPherson);

·       at the time of Mr McPherson’s death the Applicants were not dependent on Mr McPherson;

· Mrs McPherson was dependent on Mr McPherson at the date of his death;

· Mrs McPherson would receive the benefits under the Retirement Cash Account of about £21,000 (potentially subject to tax in one form or another).
27. I am sure that Scottish Equitable would in normal circumstances (for example, with a relatively recent nomination form and unchanged family circumstances) quite correctly give considerable weight to the expressed wish of the deceased.  The implication of the decision in this case is that they concluded that enough had changed for them to give less weight to the expression of wish and more to the circumstances of potential beneficiaries at the date of Mr McPherson’s death.
28. That being so it would have been necessary for them to obtain all of the information relevant. The only additional information they actively obtained (as the coincidental result of another quite separate policy) was that Mrs McPherson was dependent on Mr McPherson.  They did not ask to what extent she was dependant or for any other details of her financial circumstances.  They did not ask about the Applicants’ financial circumstances either. As it happens neither of the Applicants is suggesting that he should have received the benefit on the basis of need, but Scottish Equitable did not know that when the made their decision.

29. So in my judgment Scottish Equitable’s decision was not made taking into account all material factors, and cannot stand. 
30. (I note in passing that at least one of the reasons apparently given after the event – that Mr McPherson could have put the Policy in trust but did not – seems barely relevant at all.  I think Scottish Equitable meant that they could infer from the absence of a trust that Mr McPherson actively wanted Scottish Equitable to exercise discretion and not follow the expression of wish blindly.  That does not add anything of substance to the decision that Scottish Equitable needed to make - but there is no evidence that the absence of a trust actually was taken into account anyway.)
31. The Applicants have also argued that they deserved an explanation for the decision.  Scottish Equitable have said that they do not have to give their reasons.  Whether they have to or not, it seems to me that Scottish Equitable would not be capable of giving their reasons.  As I have said, there is no written record of what they took into account, let alone what weight they gave to the (incomplete) information.  In my judgment it cannot be good practice to merely note the outcome of a decision is on a matter of such financial significance.  Presumably the decision maker had reasons.  If so there can be no harm in recording them.  In my view in this case there would have been no good reason for not disclosing them to the affected parties either.  (It may be that in some circumstances confidential personal information is material, but there is no evidence of that in this case)
32. So my conclusion is that there was maladministration by Scottish Equitable in making the decision, in the way it was recorded, and in the failure to communicate it. I consider that the matter should be remitted to Scottish Equitable for a fresh decision to be made. For this purpose the fact that part of the Policy proceeds have been paid to Mrs McPherson should be disregarded.  I do not have power to require Mrs McPherson to return the money to Scottish Equitable.  It may well be that she would complain to my office if they tried to recover it.
33. I consider that the applicants have suffered some distress and inconvenience as a result of the improperly made initial decision.

Directions   

34. Scottish Equitable are to obtain all material evidence as to the circumstances of the potential recipients of the lump sum as at the date of Mr McPherson’s death. Within 56 days of the determination, Scottish Equitable are to take a fresh decision about distributing the death benefits from the Policy. They are to record the material taken into account in reaching their decision and to give summary reasons to the affected persons. 
35. Should Scottish Equitable’s fresh decision result in a payment to either or both of the Applicants, simple interest calculated at reference bank rates should be added to the amounts involved from 13 January 2007 to the date of payment. 

36. Whatever the outcome of the new decision, I direct Scottish Equitable to pay each of the Applicants £150.

TONY KING
Pensions Ombudsman 

25 June 2009
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