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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mr D V J Thomas

	Scheme
	:
	Civil Service Injury Benefits Scheme (the “Scheme”)

	Respondent
	:
	Home Office 


Subject
Mr Thomas disagrees with the Home Office’s decision that his qualifying injury under the Scheme does not appreciably impair his earning capacity.
The Ombudsman’s determination and short reasons

The complaint cannot be upheld because the Home Office’s decision has been reached reasonably and consistently with the relevant regulations. 

DETAILED DETERMINATION

Material Facts
1. Mr Thomas had been employed by the Prison Service since 19 March 1990. He worked as a horticultural craftsman responsible for supervising and training prisoners at a prison whilst working on farming and horticultural projects.
2. On 10 May 2004 Mr Thomas was attacked at work. Following the attack he went on sick leave suffering with stress/anxiety and did not return to work again. Mr Thomas was given notice of dismissal on the ground of “medical inefficiency”.  However the notice was withdrawn and he was granted an ill health early retirement pension from the Principal Civil Service Pension Scheme with effect from 26 September 2005. He was 64.
3. On 27 September 2005 Mr Thomas applied for Permanent Injury Benefit under the Scheme (the relevant rules of which are set out in the Appendix) and his application was referred to the Scheme’s medical health advisers, Capita Health Solutions (CHS), who issued a report to the Home Office on 2 November 2005. That report said:
· Mr Thomas had suffered a qualifying injury – a significant psychological illness which had developed since the attack and which was wholly attributable to events at work. Mr Thomas’s specialist thought that his symptoms would worsen if he returned to work in the same environment. The specialist was, however, optimistic that with further psychological treatment his symptoms would improve.
· CHS had considered what effect, if any, the injury would have on Mr Thomas’s earnings potential. The factors that they took into account were his employment history, qualifications (if any), medical reports relating to the injury and his salary on his last day of service.
· CHS could not see why Mr Thomas should not be able to perform similar duties which would earn an annual salary comparable to his Prison Service salary. Their assessment took into account a report dated 27 April 2005 from Mr Thomas’s specialist and they decided that the impairment to his earning capacity was less than 10%. This meant that no award was payable.
4. On 11 January 2006 the Home Office wrote to Mr Thomas informing him that as his earnings capacity had been assessed as being less than 10% in respect of the qualifying injury, there was no award payable.
5. Mr Thomas appealed against the Home Office’s decision on 24 January 2006. He said that the assault of May 2004 had completely changed his life and that he still suffered from frequent nightmares and weeping sessions. He was unable to return to the voluntary work that he had been engaged in prior to the attack as he became anxious in public. He referred to the specialist’s report dated 27 April 2005 which said that he suffered from anxiety and depression and required further psychological treatment. He asked who was likely to employ him at his age on a salary that was comparable to that which he had been receiving in the Prison Service, with his medical history. He felt that he had no chance of working again.
6. On 13 July 2006, Civil Service Pensions (Injury Benefits Team) wrote to Mr Thomas advising him that his application for Injury Benefit had been accepted but it was considered that his earnings impairment was insufficient to qualify him for benefit. They pointed out that Injury Benefit was not a form of compensation for injuries sustained, but an income replacement scheme. However, if he wished to appeal against the decision he would need to provide new and robust medical evidence that could be submitted to their medical advisers
7. Mr Thomas’s GP wrote a letter dated 23 August 2006 to the Home Office supporting Mr Thomas’s application and saying that in his opinion, because of Mr Thomas’s medical condition, he was unable to undertake any other job with comparable earnings after his retirement.
8. As part of the appeal process, Mr Thomas was referred to Dr B Yew at CHS whom he saw on 23 November 2006. In a report written by Dr Yew’s colleague, Dr G Evans, it was noted that at that time Mr Thomas was not under the care of a specialist or on any regular prescribed medication for mental health symptoms. The report went on to say that it was not possible to identify any psychological, physical or cognitive disabilities that would preclude Mr Thomas from carrying out similar duties outside the Prison Service. It was considered that he could take up self-employment and use his experience and expertise to achieve similar remuneration. The report confirmed the assessment of reduction in earning potential to be less than 10%.
9. Mr Thomas appealed for a second time on 9 January 2007. He said that he had applied for a number of jobs at around the minimum wage (for example as caretaker, gardener, delivery driver) but had been unsuccessful on each occasion. He felt that Dr Yew did not properly understand his situation. 
10. His letter was taken to be an application under stage one of the Scheme’s internal dispute resolution procedure (IDRP). His complaint was considered under both stages but was rejected on the grounds that CHS, when assessing his earnings ability consider what type of employment a member could undertake given their skills and qualifications but do not take account of matters such as the availability of suitable employment in the member’s geographical area or potential employers’ willingness to employ him.
Mr Thomas’s position
11. When Dr Yew examined him he seemed to be very sympathetic and it is therefore hard to understand how Dr Evans, who had not seen him, could have arrived at the conclusion he did. 

12. He had been refused ill health early retirement under the Principal Civil Service Pension Scheme (PCSPS) in January 2005 and Dr Evans had signed the certificate of refusal. On appeal, Dr Evans’ decision was overturned in July 2005. Dr Evans had now refused him an injury benefit from the Scheme.       

13. He has been assessed as 14% disabled for the period 17 June 2007 to 1 December 2009 purposes of Industrial Injury Benefit (IIB). This decision differs considerably from that of Dr Evans.
14. He still has frequent nightmares and has not regained confidence sufficiently to resume his voluntary work with the Institute of Advanced Motorists.

The Home Office’s position
15. The CSPD responded on behalf of the Home Office stating:

· Dr Yew had examined Mr Thomas, but it was Dr Evans, the authorised Scheme signatory, who wrote the report based on Dr Yew’s clinical notes.

· The criteria and provisions for an ill health early retirement pension under the PCSPS are entirely separate from those of the Scheme. Whether or not someone qualifies for an ill health pension has no bearing on his eligibility for injury benefits. 

· The Department for Work and Pensions (DWP) pay IIB to anyone disabled as a result of an industrial injury and disease. The DWP determine entitlement to benefit by seeking medical opinion on whether the person has suffered a loss of faculty. ‘Loss of faculty’ means some loss of power or function of the body. Disablement is expressed as a percentage figure, which in Mr Thomas’s case is 14%. The DWP therefore determine entitlement to IIB using different criteria to those that apply to the Scheme.     

· As a matter of ordinary language, impairment of earning capacity means a reduction in the ability to do work, not the ability to find work. Whilst there is much sympathy for Mr Thomas and respect for the efforts he has made to find work, CHS’s assessment could not take account of whether or not employers were willing to employ him.

Conclusions
16. Mr Thomas disagrees with the assessment of impairment of his earning capacity that he has suffered as a consequence of his qualifying injury.
17. My task is to decide whether the Home Office reached a reasonable decision based on a proper understanding of the rules of the Scheme, taking into account all of the relevant factors and no irrelevant ones. 

18. Rule 1.6 of the Rules provides that the assessment of earnings capacity is a medical assessment made by the Scheme Medical Adviser. Therefore, the Home Office had rightly complied with the provisions of the Rules in obtaining a medical assessment from CHS on the question of impairment of Mr Thomas’s earnings capacity and it was reasonable for them to accept that assessment.  This is so notwithstanding that the Scheme Medical Adviser had not personally seen Mr Thomas.
19. As there is no definition of “earnings capacity” in the Rules, I agree that the words should be given their ordinary, everyday meaning, i.e. the capacity to earn a living. This goes wider than the role Mr Thomas was undertaking at the time of the qualifying injury. Mr Thomas could qualify for ill health retirement under the PCSPS, but not qualify for an injury benefit under rule 1.6. Similarly, the criteria for an IIB are different to those for an injury benefit from the Scheme.    
20. Mr Thomas has provided details of a number of positions for which he has applied and been turned down. There are many reasons why his job applications might have been unsuccessful.  The assessment of impaired earnings capacity relates to Mr Thomas’s physical and mental ability to do work, not the availability of work, or job offers in his locality.  Mr Thomas says that he was particularly unwell at the time he applied for these jobs – but whatever the reason for it, the fact that he did not obtain work is not, on its own, evidence of reduced earnings capacity.
21. For the reasons given above, I find that there has been no maladministration on the part of the Home Office in deciding that Mr Thomas’s qualifying injury does not appreciably impair his earnings capacity. I therefore do not uphold the complaint.

TONY KING
Pensions Ombudsman 

28 May 2009  


Appendix
22. The relevant sections of rule 1.6 of the rules to the Scheme (the Rules), headed Eligibility for benefits, states:

“1.6 Subject to the provisions of this part, any person to whom this part of this scheme applies whose earning capacity is impaired because of injury and:

(i) whose service ends before the pension age and who does not fall within paragraph (ii) below, may be paid an annual allowance …according to the Scheme Medical Advisor’s medical assessment of the impairment of his earning capacity, the length of his service, and his pensionable earnings when his service ends;

…

(iii) … who is receiving sick pay or sick pay at pension rate for his injury, or whose entitlement to paid sick leave has expired and for whom the total amount of sick pay or sick pay at pension rate, together with any occupational pension…payable from public funds…amount to less than the amount of guaranteed minimum income provided for in rule 1.7 for total incapacity, may be paid a temporary allowance under this section for an amount sufficient to bring the said total up to the guaranteed minimum income for total incapacity;”

23. The table under rule 1.7 of the Rules shows four categories of impairment of earnings capacity: slight impairment - more than 10%, but not more than 25%; impairment – more than 25%, but not more than 50%; material impairment – more than 50%, but not more than 75%; and total impairment – more than 75%.

24. Paragraphs 6.11 and 6.12 of the medical guidance notes state, under the heading Impairment of earnings capacity:

“6.11 A person is eligible for a permanent injury benefit when they suffer a qualifying injury and the conditions of impairment of earnings capacity are met. Impairment of earnings capacity is assessed when the person is leaving employment …Impairment of earnings capacity is a medical assessment of the extent to which the member’s earnings capacity for the remainder of their expected working life (i.e. to pension age) has been impaired by the qualifying injury, and must always be carried out by the medical adviser.

6.12 Impairment of earnings capacity is assessed in five bands:

Not appreciably affected      -    10% or less (no award is made)

Slight impairment              
 -
11% - 25%
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