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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mrs V Twigg

	Scheme
	:
	Thorndyke Limited Retirement & Life Assurance Scheme

	Respondents
	:
	Bridge Trustees Limited (Bridge Trustees)
Norwich Union Life and Pensions Limited (Norwich Union)


Subject
Mrs Twigg has asserted that:

Bridge Trustees:

· have decided that her annuity is an asset of the Scheme without documentary evidence; and

· did not comply with the Rules of the Scheme when deciding that increases to her annuity were discretionary.

Norwich Union:

· failed to protect and secure the Provident Mutual documents relating to the Scheme;

· made unsubstantiated statements to her and to Bridge Trustees;

· ceased payment of her annuity without her consent; and

· disclosed personal information to Bridge Trustees and to Jardine Lloyd Thomson (JLT).
The Ombudsman’s determination and short reasons
The complaint should not be upheld because the evidence does not support the assertion that annuities were purchased in Mrs Twigg’s name or ever assigned to her. Her annuity remains an asset of the Scheme.
DETAILED DETERMINATION
Material Facts
Background

1. The Scheme was established by a resolution passed at a meeting of the Board of Directors of M Thorndyke & Sons Ltd on 1 April 1974. It is an occupational pension scheme originally insured with Provident Mutual.

2. The Scheme was announced to employees on 29 March 1974. The announcement stated that the Scheme would provide a “dynamic pension”, which “can therefore increase during payment by the addition of any bonus pensions allotted by the Administrator”.

3. At a meeting of the board of M. Thorndyke & Sons Ltd, on 5 May 1983, it was resolved,

“1.
It is hereby confirmed that the “M. Thorndyke Retirement and Life Assurance Scheme” (hereinafter called “the Fund”) is a scheme capable of approval by the Commissioners of the Inland Revenue under Chapter II Part II of the Finance Act 1970.

2.
It is also confirmed that when the Fund was established the Company undertook that it should be constituted in accordance with Rules which were to be adopted by a Resolution of the Board within twenty-four months of the Resolution which established it.

3.
As it has not proved possible to adopt the said Rules within the aforesaid period the Company hereby extends the period ...

4.
The Rules now produced at this meeting and filed with the minutes be adopted as the Rules of the Fund ...”

4. On 31 May 1983, the Superannuation Funds Office of the Inland Revenue wrote to Provident Mutual confirming approval for the M. Thorndyke & Sons Ltd Retirement & Life Assurance Scheme.

5. In 1986, Provident Mutual issued a policy document (Policy No. P1413647) (the Policy). The policy document records that Provident Mutual had,

“entered into a contract with the Grantees as defined in the First Schedule hereto contracting as trustees for those beneficiaries named in the Register ...”

6. The Grantee was defined as the Principal Employer (being M Thorndyke & Sons Ltd). Mrs Twigg was the Company Secretary of M. Thorndyke & Sons Ltd.

7. Mrs Twigg took early retirement in September 1993. On 9 September 1993, Provident Mutual wrote to Hornbuckle Mitchell (Financial Services) Ltd (Hornbuckle Mitchell) outlining Mrs Twigg’s benefit options (she was “Member Number 11”). They referred to a “dynamic pension” of £16,759.44 p.a. or a “dynamic pension” of £12,764.04 p.a. and a lump sum of £49,142.90. The letter stated that the pension would be increased each year, with effect from 6 April, “in accordance with the rate of bonus declared”. The accompanying “Details of Payment of Pension” form was counter-signed by a Mr Kitchener and a Mr Drake, “for and on behalf of” M. Thorndyke & Sons Ltd.

8. On 27 September 1993, Provident Mutual wrote to Mrs Twigg concerning “Payment No. 35929 AA 11” and confirming an annual pension of £16,759.44 with “Dynamic increases each year in April”.

9. Mrs Twigg received notification in April 1994 that her pension had been increased to £17,681.16 p.a. She has supplied copies of the payment advice statements she received for April 2002, 2006 and 2007 from Norwich Union (who by then had acquired the business that was Provident Mutual) detailing the increases for the years in question. Each statement is referenced “35929/AA/11”.
10. In July 1995, M Thorndyke & Sons Limited assigned Policy P1413647 to Thorndyke Limited, which assumed “the rights and obligations hitherto exercised by the Old Company”.
11. On 13 June 2000, Hornbuckle Mitchell wrote to the Group Finance Director of M. Thorndyke & Sons Ltd in response to a query from Mrs Twigg. Amongst other things, he said,

“Turning now more specifically to the dynamic increases on pension in payment and which have applied under the Scheme to all members [sic] accrual earned prior to 6th April 1997, when a member reaches retirement an annuity is purchased from the Fund and the Fund ceases to have continuing liability for that pensioner. The cost to the Fund purchasing the member’s retirement benefits reflects a guaranteed interest rate of 3.25% per annum. This is why the cost is greater than it would be for a pension which would be fixed each year in payment.

Having reflected a 3.25% guaranteed interest rate, then the member might benefit from further interest additions following declarations made by the Fund Manager. The bonus history which [Mrs Twigg] has faxed through are those additional bonuses over and above the guaranteed interest rate.”
12. Hornbuckle Mitchell went on to say,

“There has been no change in the definition of “dynamic”. Pensions are increased annually by the bonus declared each year which is over and above the guaranteed interest rate.”
13. In a subsequent letter, dated 12 July 2000, Hornbuckle Mitchell said,

“When members retire, an annuity is purchased for them ... on terms agreed in accordance with the Scheme Rules and provided in some detail to the retiring member, and they receive direct communication from CGU every year on the bonuses added to their pension. There would seem to be no need for either ourselves or the Trustees to be in regular contact with pensioners and their interest in the (current members[’] ) ongoing Pension Fund has no bearing upon them as they have ceased to be a benefit liability on that Fund.”
14. In a further letter, dated 26 July 2000, Hornbuckle Mitchell said,

“Existing pensioners will receive their monthly pensions on terms laid down at the time of their retirement and with benefits bought through the purchase of an annuity with the Insurance Company ...”

“Money was taken from the Fund to purchase the annuity at the time of retirement in 1993 and references to this would have appeared in the Pension Fund Accounts at the time. The Policy is with the Company acting as the Grantee and so the individual retiring member does not have an individual policy document ...”
15. In October 2000, Norwich Union wrote to Mrs Twigg notifying her of the merger between CGU and Norwich Union. The notification quoted policy number 35929/AA/11/.

16. In August 2004, Norwich Union wrote to Mrs Twigg concerning a restructuring exercise. They said they were writing to her “because [she had] a policy with Norwich Union Linked Life Assurance Limited”, which they were proposing to move to Norwich Union Life & Pensions Limited. Norwich Union quoted a policy number 11.

17. On 8 June 2005, Bridge Trustees wrote to “all members of the Scheme”, informing them that administrative receivers had been appointed to Thorndyke Limited. They explained that they had been appointed as the independent trustee with effect from 18 April 2005.

18. Mrs Twigg queried why she was being written to as a Scheme member. In response, Bridge Trustees said that she was “technically” still a member of the Scheme because the annuity policy was held in the name of the Scheme Trustees rather than in Mrs Twigg’s name. They said that the policy would be transferred to her when the Scheme was wound-up and, at that point, she would no longer be a Scheme member.

19. On 26 October 2006, Bridge Trustees wrote to the Scheme members informing them that an application had been made to the Pension Protection Fund (PPF). They informed members that benefits would be reduced to the level which the PPF would provide if it were to assume responsibility for the Scheme at the end of the assessment period.

20. Mrs Twigg was subsequently informed that if the Scheme was accepted by the PPF no further increases would be paid on pensions accrued in respect of pensionable service before 6 April 1997. She was also told that Bridge Trustees were required to review all pensions paid since 22 December 2002. Bridge Trustees said that the Scheme Rules indicated that pension increases in respect of service prior to April 1997 were discretionary and should have been agreed by Trustees each year, which had not been happening. They said that the increases made since 22 December 2002 were inadmissible and would have to be amended to bring them in line with the PPF. Mrs Twigg was told that they would have to recover the overpayment of her pension.

21. Mrs Twigg wrote to Bridge Trustees informing them that she was taking advice and asking them not to make any changes to her pension arrangements or to seek information about her personal affairs. She also wrote to Norwich Union asking them not to make any changes to her pension. Norwich Union replied that Mrs Twigg’s pension would remain unchanged until such time as the Trustees requested a change.

22. In November 2007, Mrs Twigg was informed that her pension would be reduced to nil from January to May 2008, when it would be restored to £26,658.43 p.a. or, alternatively, she could forward a cheque for £7,947.80 to cover the overpayment and her pension would be maintained at £26,658.43 p.a. from January 2008. Mrs Twigg’s pension from April 2007 had been £31,814.81 p.a.

23. The Scheme transferred into the PPF in February 2009.

The 1974 Rules

24. The 1974 Rules provided for a pension on normal retirement of the lesser of two-thirds of Final Salary or one-sixtieth of Final Salary for each year of Future Service (plus one-one hundred and twentieth of Final Salary for past service for those members who joined on the commencement date).

25. Rule 7 of the 1974 Rules provided for “Increases in Benefit” and allowed the “Administrator” (defined as the Company Secretary), with the consent of the Employer, to augment pensions “by means of permanent additions by way of bonus pensions” provided that to do so did not cause the pension to exceed the maximum allowed.

26. Rule 18 provided for the “Termination of the Fund” and required the Administrator to apply the Fund to provided benefits in an order of priority; the first of these being to purchase non-assignable annuities for the benefit of each member who was either in receipt of a pension from the Fund or had attained normal retirement age at the date of termination of the Scheme.

27. The 1974 Rules were subsequently amended by Board Resolutions in October 1983 and September and October 1985. The amendments are not material to the case.

The Consolidated Rules

28. By deed dated 20 March 2003, the then Principal Employer (Thorndyke Limited) consolidated rule amendments which had been announced to members since 1974. The deed provided that the “Old Rules” (the 1974 Rules as amended prior to 6 April 1997) should apply in respect of a member who was in receipt of a pension on 5 April 1997.

29. Rule 8 of the consolidated rules covers “Escalation of pensions in payment”. Rule 8(2) provides that, “at the discretion of the Trustees”, that part of a pension which relates to pensionable service completed before 6 April 1997 may “be increased by means of permanent additions by way of bonus payments”. “The Trustees” are defined as “Thorndyke Limited or other trustees or trustee for the time being of the Scheme”.

30. Rule 26 of the consolidated rules covers discontinuance. Rule 26(3)(B) requires the Trustees, on the Scheme being wound-up, to apply the assets of the Scheme to provide benefits in an order of priority; the first priority being “pensions in course of payment to Members who retired before the effective date of winding-up if the Scheme”.

The Scheme Booklet (undated)

31. The Scheme booklet states that on retirement on the normal retirement date a member will be entitled to a “Dynamic pension”, which “can increase after retirement by the addition of any bonus pensions allotted by the Administrator within the limits laid down by the Inland Revenue”. The booklet goes on to explain that “the bonus pension will provide permanent increase in pension so that each pensioner can look forward to a steadily increasing income during retirement”.

32. There is no definition of “Dynamic pension” in the Scheme booklet or the 1974 Rules.

Mrs Twigg’s Position
33. Mrs Twigg submits:

· She was employed by M. Thorndyke & Sons Ltd (Co. No. 00525066) and was a member of the M. Thorndyke & Sons Ltd Retirement & Life Assurance Scheme;

· M. Thorndyke & Sons Ltd was not in liquidation; it had been struck off;

· Thorndyke Ltd (Co. No. 003557276) was the company in liquidation;

· There was no trustee in 1993, only an Administrator, which was the Company, and it was the Company which signed the documentation consenting to the purchase of her annuity;

· It is not possible for a company to act as provider of funds and trustee; conflicts will always arise;

· The Scheme Rules take precedence over the Policy. The reference to the Company, as Trustee, being the Grantee are for the purposes of the Policy only because the Rules do not allow for Trustees or Grantees;

· At the time, she could have taken her fund and purchased an annuity in the market;
· On her retirement, the Scheme had purchased an annuity for her from Provident Mutual;

· The annuity was held in the name of Provident Mutual, as grantee, as a matter of convenience;

· The cost of the annuity had left the Scheme and been paid to Provident Mutual and this had been confirmed by Hornbuckle Mitchell (the brokers);

· Once the annuity has been purchased, they cease to be covered by the Policy;

· There is nothing in the Policy document which states that annuities are secured by it. She can see nothing which gives her any rights against Provident Mutual, which would enable her to sue for breach of contract. The Policy only secures benefits that have not yet vested;

· Provident Mutual (now Norwich Union) had a liability to her as a separate fund for her benefit only;

· If this was not the case, she should have received: member communications from the Scheme; annual accounts; notices of changes/proposed changes; invitations to members’ meetings; notice of trustees’ appointments; invitations to be a trustee; invitations to vote and bonus notices from the Scheme;

· She had received none of these;

· She has never claimed that separate contracts were issued in the name of the member; she is claiming that she is the beneficial owner of her annuity;
· The letter, dated 9 September 1993, from Provident Mutual was binding in her name and for her benefit only;

· The relevant accounting standards required pensioner benefits which had been secured by an annuity, which provided a legal discharge for the trustees, to be reported as exits from the Scheme and that discretionary pension increases should be disclosed. The accounts produced by Thorndyke Ltd (as trustee) and audited by Grant Thornton complied with this. She was treated as having exited the Scheme and no disclosure of pension increases was made;

· If her pension remained insured by the master policy, there would have been no need to transfer the cost of purchasing her pension to another fund;

· Norwich Union have disclosed her personal information to Bridge Trustees, JLT and possibly to the PPF without her consent;

· Norwich Union have ceased to pay her pension, which is a breach of her contract with Provident Mutual;

· If Norwich Union had located the policy document at an earlier date, it would have saved her and Bridge Trustees “a tremendous amount of time and effort”;

· Since she is now receiving a reduced pension from JLT, she assumes that money, which is legally hers, is being passed to JLT and they are paying her the reduced amount and keeping the rest;

· When she says Bridge Trustees did not comply with the Rules of the Scheme, she means that the Rules adopted in 2003 did not apply to her (as a member who had retired before 1997);

· Under paragraph 35 of Schedule 7 of the Pensions Act 2004, the discretionary increases and rule changes affected had to have taken place in the period 22 December 2002 to 22 December 2005;
· Since the rule changes adopted in 2003 did not apply to her, paragraph 35 does not apply to her and her annuity should be the amount payable as at 22 December 2005;
· Rule 7 enabled the Administrator to add the dynamic bonus arrangements, which is a permanent arrangement as evidenced by the contract with Provident Mutual and did not need annual approval;

· Rule 7 states that the additions arise by reason of the member’s retirement; this is the only date at which the Administrator is able to make any changes to the amount payable; after this it is determined by the Insurance Company;

· There are grounds for an estoppel argument on behalf of all pensioners

Evidence referred to by Mrs Twigg
34. Mrs Twigg submits:

· Auditors’ report, Scheme accounts April 2003

This confirms that, in their opinion, there are no misstatements by the Trustees and that the accounts show a true and fair position.

· Trustees’ report, Scheme accounts April 2003

Under “Membership”, they only refer to active and deferred members;

Under “Investment policy”, they state that all of the assets of the Scheme are invested in a with profits contract with Norwich Union;

The report was signed by a director of the “trustee company” (Thorndyke Limited);

Under “Basis of Preparation”, it states that the accounts deal with the net assets at the disposal of the Trustees;

The “Payments out of the Scheme” refer to “Purchase of annuities”

· Correspondence with Grant Thornton (the Auditors)

Grant Thornton are of the opinion that retired annuitants are not stated in the accounts if the annuity is purchased in the name of the pensioner and is, therefore, no longer a liability of the Scheme. In an e-mail, dated 10 September 2008, they commented,
“One can buy different types of annuity on retirement (I am not a financial adviser) – if the type of annuity purchased is one that relieves the trustees of any further liability then they have no continuing involvement. In order to approve annual increases they would need to invest more in the annuities (does not look like the case here). I believe that pensioners would want an annuity that increases each year by x% or inflation or whatever is currently being offered but clearly that is more expensive to buy than a set amount of income. Trustees do have a say in how much to increase pensions in payment each year where the pension is paid through the scheme (not the case here).”

· Net Assets Statement

The assets of the Scheme are those shown in the Net Assets Statement and these are the only assets that are the responsibility of the Trustees. The Net Assets Statement refers to the Deferred Allocation Funding contract.

· Withdrawal Schedule provided for Grant Thornton by Hornbuckle Mitchell for 2003

Grant Thornton have annotated this “Scheme purchases annuities for retiring members thereby discharging the Scheme of any liabilities with regards to the per/retiring member.”

· A Statement of Fund Account as at 6 April 2003 provided by Hornbuckle Mitchell for Grant Thornton

This refers to “Withdrawals/Retirements as per attached schedule” and states that “the balance shown is available to secure benefits corresponding to liabilities under the scheme”.

Page 6 of the Scheme Accounts (Payments out of the Scheme) agrees with the Schedule and Statement provided by Hornbuckle Mitchell in showing an amount leaving the Scheme to purchase annuities.

Pages 7 and 9 of the Accounts (Investment Assets) shows the value of the Fund (reduced by withdrawals) held as investments with Norwich Union.

The statement refers to a policy number (P1413647) which has never appeared on any correspondence with her. (The statement also refers to a Scheme Number 35929)
· Actuarial Report
This states that if pensioner liabilities are not retained in the Fund, it does not have an asset to meet that liability. On page 12, it states that benefits will depend on Norwich Union’s profits. There is no statement that the liability for the pensioners is matched by an annuity asset.
· The Scheme Booklet

On page eight, under the heading “General Conditions”, the booklet states that the employer reserves the right to terminate or modify the scheme, but that “Pensions already being paid and benefits already secured will not be affected by any modification”.
· The Consolidated Rules

The definition of “Existing Member” refers to “any person who became a Member before the Date of Revision [6 April 1997] and who on the Date of Revision was entitled or prospectively entitled to a benefit under the Scheme”. The definition specifically excludes “any Member who before the Date of Revision commenced to receive a pension under the Scheme”.
· The Policy

Page 14, clause (18)(ii) extends the bonus terms guaranteed to the fund account to retirement annuities at the commencement of payment. This arrangement is a right of the annuitant.
The preamble refers to Provident Mutual paying the benefits to the Grantee or the beneficiaries. This is a clear statement that, if the benefits are not paid to the Grantee, they are to be paid to the beneficiaries. Her benefits have not been administered by the Company or the Scheme, therefore they have been paid to her as a beneficiary and she is, therefore, the beneficial owner of the annuity being paid to her.

Page 15, clause 19(i) states that, if a member retires on pension, the normal retirement annuity shall become payable. A distinction is drawn between pension and annuity. Throughout the Policy, the word annuity is used and not the word pension. An annuity is normally understood to be an investment paying an annual sum, whereas a pension is a periodic payment by an employer to a retired employee.

Page 7, clause 8(a) indicates that, if the Grantee wish to surrender all or part of the credit balance on the fund account, the amount available will be in respect of non debited retirement benefits only.
Clause 8(b) means that, once a debit has been made from the fund account for an annuity, that value is excluded from any surrender value. If membership of the Scheme continued and the Policy secured the retirement benefits, the Grantee would be able to surrender the annuities. This is clearly not the case. Once the benefit has been taken, the cost is debited from the fund account and the recipient’s membership of the Scheme ceases.

Responses

Bridge Trustees
The annuity as an asset of the Scheme
· They consider that they have done everything that can be reasonably expected of a trustee to confirm the position;

· The vast majority of pension schemes do not purchase annuities in the names of the pensioner members or subsequently assign those annuities to those members;

· Where this does occur, they would expect to see a clear audit trail;

· The documents they have seen suggest that the Scheme’s asset is a global insurance policy, which provides benefits in respect of all members, including pensioners;

· Pensioner liabilities were not included in the actuarial valuation conclusions because they were matched by the annuity asset. If they had been bought-out in the names of the pensioners, this would have been expressly stated;

· The annuities are dealt with in the Scheme accounts in accordance with the relevant accounting standards, which do not require the inclusion of a market value for annuities where trustees have secured an “effective discharge” of those liabilities;
· They have not seen any board minutes suggesting that the Trustee had decided to buy annuities in the members’ names and none of the members have produced any documentation issued by the insurer in their name;

· The copy of Mrs Twigg’s annuity application form confirms that the purchaser was the Trustee and no separate assignment form has been found.
Discretionary increases
· The relevant rule is Rule 7, which provides that the increases are at the discretion of the Administrator subject to the consent of the Employer;

· Bonus increases do appear to have been applied automatically, which is consistent with the references to “dynamic pensions”. However, the wording of the Scheme booklets and announcements are consistent with the discretionary nature of the increases;
· If the increases were mandatory, the PPF compensation levels would be higher. However, even if a one-off decision to increase the pensions were taken at the point of retirement, the increase would still be discretionary and would be caught by the PPF rules;

· They do not think there are any grounds for an estoppel argument on behalf of all pensioners.
Norwich Union

· The policy document, dated 6 April 1986, confirms, under the “Definitions” section, that the Grantee is the Principal Employer as Trustee for the Scheme. It also confirms that the Principal Employer is M Thorndyke & Sons Ltd;
· They acknowledge that they have had some difficulty locating Scheme documents, but consider that the delay in locating the policy document did not impact on their approach, because it simply confirms that the employer was the trustee;

· They do not believe that a separate policy document issued in Mrs Twigg’s name has been lost; rather they believe no such document was ever issued;

· Any comments made by their representatives have been based on available information and were substantiated wherever possible. It was reasonable for them to express a view and to act on the basis of the available evidence;

· Their view is that the annuity is an asset of the Scheme and the Trustees are the Grantees under the policy. They are obliged to accept the Trustees’ instructions and to release information to them where appropriate. There is no requirement for the beneficiary to be consulted prior to them acting on instructions from the Trustee or releasing information to the Trustees.

Conclusions
35. There are two questions to be decided:
· Ownership of the annuity; and

· Whether increases to pensions in payment are discretionary.

Ownership of the annuity
36. Policy P1413647 is a contract between Provident Mutual (now Norwich Union) and the Grantee (M Thorndyke & Sons Ltd). It is not a contract between the individual Scheme members and Norwich Union. In July 1995, M Thorndyke & Sons Ltd assigned Policy P1413647 to Thorndyke Limited.
37. When M Thorndyke & Sons Ltd entered into the contract with Norwich Union, it did so as Trustee of the Scheme. Although Mrs Twigg has argued, quite vehemently, that the Scheme did not have a trustee, I do not find that to be the case. I am happy to accept that no individual trustees were appointed, as is sometimes the case. However, the Scheme, in order to gain HMRC approval, was set up under trust and, therefore, needed a trustee. In this case, the Principal Employer acted as Trustee, which was not then uncommon with occupational pension schemes. It is not necessary for there to be formal trust documents in place; a board resolution is sufficient to set up the trust. The board resolution, of May 1983, stated that the Scheme was capable of approval, thereby indicating that it had been established under irrevocable trust. This is confirmed in the First Schedule to Policy P1413647, which states that the Scheme was “established under irrevocable trusts by a resolution of the Board ... on the first day of April 1974”.

38. As a member of the Scheme, Mrs Twigg was entitled to a pension on retirement. Her entitlement arose out of her membership of the Scheme; not out of any contract with Norwich Union, because such a contract (with an individual member) did not exist. Mrs Twigg, therefore, receives her pension from the Scheme; albeit that the mechanism by which the Scheme provides the pension is through an annuity with Norwich Union. I note that the reference number used by Norwich Union, in correspondence with Mrs Twigg, derives from the Scheme Number (35929) and her Member Number (11).

39. It is not uncommon for insured schemes of this nature to arrange for the insurance company to pay an annuity under the master policy (in this case, P1413647). It is not usually the case that a separate individual policy is set up for the member or that such a policy is assigned to the member. Such assignment might well take place if the scheme in question was wound up. In view of this, in order to find that (on the balance of probabilities) an individual policy had been issued to or assigned to Mrs Twigg, I would expect to see some compelling evidence of that. The most compelling evidence would, of course, be a separate policy document detailing a contract between Norwich Union and Mrs Twigg. This has not been produced and I have seen no evidence to suggest that it ever existed. I understand that none of the members currently receiving a pension under the Scheme has produced a policy document indicating that the annuity was assigned to them on retirement. In the absence of such evidence, I find that, on the balance of probabilities, it is more likely than not that no policy was issued to or assigned to Mrs Twigg.
40. The evidence Mrs Twigg has referred me to is consistent with the assumption that the Trustee secured an annuity with Norwich Union at the time of her retirement. It would still be the case that funding for that annuity was transferred from the main Scheme fund. Mrs Twigg suggests that there would be no need for this if the benefit remained insured under P1413647. However, in effect all this records is that her pension had crystallised and was to be treated separately from the funding for uncrystallised benefits for members accruing benefits and not yet in receipt of pension.. It would also be the case that the liability for the pension in payment had been matched by the annuity purchase and was not, therefore, still attached to the main fund. It does not, however, indicate that the annuity was assigned to the member.
41. Mrs Twigg is correct in noting that there is no provision for her to enforce a contract with Norwich Union under Policy P1413647. There is no contract between Mrs Twigg and Norwich Union; her benefits are provided by the Scheme and it is to the Scheme that she must look to enforce any entitlement to benefit.

42. Mrs Twigg has expressed the view that she is no longer a ‘member’ of the Scheme. However, it is not the case that a member ceases to be a member on receipt of a pension. I will accept that sometimes the terminology used is less than precise and there are references to members leaving the scheme on retirement. The actual situation is that the member becomes a pensioner member (as opposed to an active or a deferred member). Mrs Twigg has referred me to the definition of “Existing Member” in the consolidated rules. However, this definition is specific to Rule 2 (Membership). The continued membership of a pensioner is perhaps easily demonstrated by the provision of death benefits under the Scheme. Rule 5(3) provides a lump sum payment “If a Member dies within five years following commencement of his pension ...”. Rule 5(4) provides a spouse’s pension “If a Member dies ... whilst in receipt of his retirement pension”. Similar provisions were made in the 1974 Rules (Rule 9).
43. Mrs Twigg has also referred me to a comment by the Auditors that the trustees had stated that the annuities had been purchased “in the name of the pensioner” and that they would have been advised that this was the case by Norwich Union. Purchasing an annuity “in the name of the member” is not the same as purchasing a separate policy for ownership by the member. If, as appears to be the case, the members’ pensions were matched by annuities provided by Provident Mutual, those annuities would be identified by the name of the member whose pension it matched, i.e. the annuity would be in the name of the member, but ownership remained with the Scheme. 
44. On the evidence before me, I am unable to find that Mrs Twigg’s pension is being paid under an annuity policy belonging to her, rather than to the Trustee.
Pension increases

45. The relevant rule is Rule 7 (from the 1974 Rules), which allows benefits to be increased. The member’s basic entitlement is to a pension calculated by reference to final salary and length of service. The only provision for that pension to increase once in payment is under Rule 7. This Rule states that the Administrator “may from time to time make such general augmentation to the pensions being paid ... as the Administrator with the consent of the Employer shall determine ...”. It is clear from this Rule that pension increases were/are not mandatory. There is nothing in the Scheme Rules which requires pensions in payment to be increased. It is the case that the annuities purchased for the members provided for increases, but this is not the same thing.
46. I find that Bridge Trustees are correct and that increases applied to pensions under the Scheme are discretionary; albeit that the discretion appears only to have been exercised at the date of retirement.

47. Paragraph 35(7) of Schedule 7 of the Pensions Act 2004 defines “recent discretionary increase” as an increase in the rate of any pension in payment “which took effect” in the period of three years ending with the assessment date. In the case of the Scheme, this is December 2002 to December 2005. The key issue is whether the increases are made at the discretion of the trustees or the employer not when that discretion was exercised. Rule 7 is clearly a discretionary power and does not provide for mandatory increases. The fact that the annuity was purchased for Mrs Twigg at retirement does not alter the fact that there were discretionary increases that “took effect” – that is became payable – within the relevant period. 
48. With regard to Mrs Twigg’s reference to estoppel, it is my finding that the were discretionary. Even if Mrs Twigg was able to mount an estoppel defence against the removal of any past (and possibly future) increases, it would not alter the fact that those increase were discretionary., At most it would effectively limit the exercise of discretion. It is the nature of the increases that is pertinent to the PPF provisions and this would not be affected by an estoppel defence.

Norwich Union
49. Mrs Twigg has made a number of complaints specifically about Norwich Union.

50. With regard to the safeguarding of Scheme/Policy documents, I note that Norwich Union have only recently been able to produce the Policy document. However, they are not solely or even primarily responsible for the safe keeping of Scheme documents. Some of that responsibility must be shared by the Trustee for the Scheme, i.e. the Company. It was unfortunate that Norwich Union took so long to locate the Policy document. However, the Scheme Rules have been available and establishing members’ rights/benefits has not been delayed by the absence of the Policy document. It would, no doubt, have been helpful to Mrs Twigg in preparing her appeal, but I find no injustice arising out of Norwich Union’s failure to produce the Policy document earlier in the proceedings.
51. With regard to ceasing the payment of Mrs Twigg’s benefits, Norwich Union’s contract is with the Trustee (now Bridge Trustees) and they had to act on their instructions. A similar situation exists in respect of personal data. It is the pension scheme trustee who remains responsible for personal data connected to the pension scheme. I do not find that it was maladministration for Norwich Union to provide such data for Bridge Trustees, JLT or the PPF within the context of the administration of the Scheme.
52. Finally, the statements made by Norwich Union were based on their understanding of the circumstances and were merely intended to help the Trustees and the members. I do not find that there has been any maladministration on Norwich Union’s part in this. 

TONY KING

Pensions Ombudsman

15 May 2009
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