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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mr M L Nunn

	Scheme
	:
	Local Government Pension Scheme (LGPS)

	Respondents
	:
	Norfolk County Council (Norfolk)



Subject
Mr Nunn has complained that Norfolk have misinterpreted the LGPS Regulations when they say he has retired. He has also complained that the forms provided to his former employer by Norfolk did not include a section for redundant employees who did not wish to retire and that Norfolk have denied him the opportunity to aggregate his service in their fund with that of his current LGPS employment.
The Ombudsman’s determination and short reasons
The complaint should be upheld against Norfolk because Regulation 26 requires the member to retire and the words “retires from” should be read in the active sense, i.e. that the member must “retire” and not merely “be retired” by his employer.
DETAILED DETERMINATION
Material Facts
1. The relevant regulations at the time were the Local Government Pension Scheme Regulations 1997 (the LGPS Regulations). 

2. Mr Nunn was employed by Isle College (College of West Anglia) (the College) and was a member of the Norfolk Pension Fund, part of the LGPS. He was made voluntarily redundant on 21 July 2006, at the age of 57 and received a redundancy payment of £2,125.
3. Mr Nunn immediately obtained further employment with East Sussex County Council (East Sussex). He was then eligible for the East Sussex Pension Fund – also part of the LGPS.
4. The College completed a “Form L28”; as supplied by Norfolk and required on Mr Nunn’s leaving their employment. They indicated that the reason for the termination of Mr Nunn’s employment was “R3” or “Redundancy (employee aged 50+)”.

5. On 18 August 2006, Norfolk wrote to Mr Nunn explaining that his benefits in the Norfolk Pension Fund became payable on 22 July 2006 and enclosed various forms, which they needed him to complete in order to pay the benefits. The pension was £1,089 a year. There was also a cash sum of £3,392.

6. Mr Nunn wished to transfer his benefits to the LGPS fund maintained by East Sussex. However, Norfolk informed the administrators of the East Sussex fund that, because Mr Nunn had retired from the College on redundancy grounds and was entitled to the immediate payment of his benefits, a transfer was no longer available.

7. Under Regulation 110 of the LGPS Regulations, Norfolk could apply an abatement to Mr Nunn’s pension on re-entering employment with a new employer participating in LGPS (as Mr Nunn did). At the time Norfolk’s policy on abatement meant that he would receive none of the pension.  

8. Norfolk say that Regulation 26 of the LGPS Regulations applies. This states,

“(1)
If –

(a) a member who is aged 50 or more retires from a local government employment; and

(b) his employing authority certify the reason for his retirement was his redundancy,

he is entitled to a pension and retirement grant.

(2)
The pension and grant are payable immediately.

(3)
But a person who is notified under regulation 15 of the Local Government (Compensation for Redundancy) Regulations 1994 about compensation due because regulation 9 of those Regulations applies to his retirement may waive his right to immediate payment by notice in writing to his employing authority.

(4)
In paragraph (1) “redundancy” includes retirement in the interests of efficiency, or because the member held a joint appointment which has been ended because the other holder has left it.”

9. Regulation 27 states,

“(1)  Where a member leaves a local government employment by reason of being permanently incapable of discharging efficiently the duties of that employment or any other comparable employment with his employing authority because of ill-health or infirmity of mind or body, he is entitled to an ill-health pension and grant …”

10. Regulation 31 states,

“(1) If a member leaves a local government employment (or is treated for these regulations as if he had done so) before he is entitled to the immediate payment of retirement benefits (apart from this regulation), once he is aged 50 or more he may elect to receive payment of them immediately …”

11. Regulation 97(1)  says:

“(1) Any question concerning the rights or liabilities under the Scheme of any person other than a Scheme employer must be decided in the first instance by the person specified in this regulation.”
12. Regulations 99 to 102 deal with arrangements for dealing with disagreements about decisions made under Regulation 97(1). The process culminated, in this case, with a decision from Norfolk.
13. Norfolk’s policy on abatement changed with effect from October 2008, by which time Mr Nunn’s complaint had advanced through the process and reached my office. Mr Nunn says he is not receiving any pension from the Norfolk Pension Fund. Norfolk have explained that this is because he has refused payment and that they will make payment as soon as he accepts the situation.

14. Mr Nunn has confirmed that his current salary is significantly higher than his salary at the College.

Norfolk’s position
15. It is for the College to decide what benefits are payable under regulation 97(1). Norfolk’s role is to determine the amount of the benefits payable;

16. The College have advised them that Mr Nunn has retired on the grounds of redundancy.  Mr Nunn’s reason for leaving is not an LGPS matter. If the College had notified a different reason (for example that leaving was voluntary) then no benefits would become payable;
17. Form L28 is the standard form to be completed by employers to notify Norfolk of the type of benefits that are payable;
18. The form makes no distinction between voluntary redundancy and other redundancy because the LGPS does not;

19. Voluntary redundancy is technically a contradiction in terms and exists in practice only as part of an employer’s pre-redundancy selection process; legally a redundancy is a redundancy;

20. The College has confirmed that the correct reason was entered on the form;
21. The Secretary of State has previously determined that decisions as to why a person ceases employment are not made under the LGPS Regulations, but are employment decisions;

22. Mr Nunn is entitled to a pension. He must be treated as a pensioner and it is for this reason that he is unable to aggregate his service in the Norfolk Pension Fund with his current service;
23. Regulation 26(2) makes it clear that entitlement is not voluntary by stating that “the pension and grant are payable immediately”; it does not provide for the member to elect;
24. In Hoover v Hetherington and another [2002] EWHC 1052 (Ch), Pumfrey J found that, in the relevant rule, the phrase “from Service” grammatically qualified the word “retire” and that the words needed to be construed together; the same principle applies to Regulation 26;

25. In Regulation 26, the word “retires” cannot be read in isolation as Mr Nunn would wish, but as part of the phrase “retires from a local government employment”;

26. Whether or not Mr Nunn considers he has retired in the more general sense is neither here nor there;

27. Referring again to the Hoover case, the fact that Mr Nunn has found another job does not mean that he has not retired from a local government employment; he has;

28. They have asked the College to reconsider its decision, but it has declined to do so;

29. They do not have the discretion to ignore or overrule the employer’s decision;

30. It is not clear why Mr Nunn feels he would be disadvantaged; it depends upon the date of his retirement from his second job, his salary progression and his life expectancy. If Mr Nunn were to retire from his second job at age 65 and his salary progression was equal to the indexation of his Norfolk pension, he would not reach a financial break-even point until age 80.
Conclusions

31. The consequence for Mr Nunn of the regulations being interpreted as they have been is that he is unable to aggregate his two periods of local government employment and is being required to take a small pension that he does not want and which has been subject to abatement in the past and remains potentially so.
32. The approach to be taken to the interpretation of pension scheme provisions (which includes the statutory instruments governing the LGPS) must be a practical and purposive one.

33. It is obvious that the intention of providing entitlement to a pension on redundancy after age 50 is to protect older employees. It is an improbable intended consequence of the regulations that a person who is made redundant after age 50 is in a worse position than someone made redundant earlier.
34. Regulation 26 refers to a member “who … retires from a local government employment” (emphasis added). The specific use of the phrase “retires from”, rather than leaves (as in, for example, Regulations 27 and 31) suggests that a difference between simply leaving a local government employment and retiring from a local government employment. In fact, Regulation 27 allows a member to leave a local government employment under a specific circumstance (ill-health) and automatically receive a pension. Norfolk argue that Regulation 26 has the same consequence, but, if so, there would be no significance to the specifically different wording. I take the view that the deliberate use of the phrase “retires from”, in Regulation 26, indicates that Mr Nunn had to do something more than just leave his local government employment in order for a benefit entitlement to arise, i.e. he had to retire.
35. I note also that the wording, “retires from”, is active. It requires Mr Nunn to take the step. Mr Nunn says he has not retired. I agree that in the ordinary sense of the word he has not. He accepted voluntary redundancy from the College. He did not retire from the College’s employment.
36. I do not disagree with Norfolk’s view (or that of the Secretary of State as they report it) that the decision as to whether or not an employee has been made redundant is for the employer to make and is an employment decision. In this case there is no doubt that Mr Nunn’s employment ended due to redundancy. However, that does not mean that he retired due to redundancy.  Regulation 27 requires two things; that Mr Nunn retires and that the retirement be certified as due to redundancy.  The provision of the certificate only deals with the second.

37. Norfolk’s approach (and as reflected in the form, a matter discussed below) was that the fact that Mr Nunn had been made redundant over the age of fifty meant that he had retired. On that view, every employee made redundant over 50 would have retired.  Every employee made redundant under age 50 would not have retired.  Yet there may have been nothing different in their circumstances apart from their ages.  (A consequential difference may be that one is entitled to immediate benefits and the other is not – but that cannot be relevant to the regulation which determines whether they are or are not so entitled. That would be circular reasoning.)
38. The Hoover case can in my view be distinguished. It may help to repeat Pumfrey J’s description of the principles he used in construing the relevant rules.  He said:

“The approach to the documents constituting a pension scheme must necessarily be practical and purposive …. The Rules cannot always be expected to have the consistency and coherence which in an ideal world they would possess and arguments based on a too detailed analysis of the terms used may frustrate themselves. Ultimately the task is that identified by Lord Hoffmann in ICS v West Bromwich BS [1998] 1 WLR 896 (HL), ascertainment of the meaning which the document would convey to a reasonable person having all the background knowledge which would reasonably have been available to the parties in the situation in which they were at the time. It is necessary to bear in mind that the Rules are Rules of a pension scheme, and a pension represents deferred remuneration of the employee. To take an extreme example, a construction which incidentally resulted in a class of former employees receiving no pension might be approached with suspicion.”

39. The principles in this case are much the same though applying to statutory regulations rather than rules. 

40. In the Hoover case there could be no advantage to the employee in not having retired.  Acting logically any employee potentially qualifying for a pension would say that they had retired. If it was necessary to decide whether an employee had retired rather than simply left, the scheme’s trustees would have to decide it.  Pumfrey J regarded this as impractical.

41. As to Pumfrey J’s construction of  relevant forms of the verb “to retire” he said:

“The word signifies final withdrawal from some office, or business, or employment, without necessarily saying anything about any other office, business, employment or occupation.”

42. I suspect the choice of “necessarily” in that section was careful and deliberate.  The rules that he was construing and the LGPS Regulations are entirely different.  In fact in this case the construction proposed by Norfolk did initially (and now potentially does) result in Mr Nunn “receiving no pension” whilst he continued to work, albeit a pension he did not want.  Norfolk’s construction also does not take full account of the use of “leaves” in Regulation 27.
43. So I consider that in the LGPS Regulations,, given that the interpretation of the wording preferred by Norfolk has a consequence that cuts across the main purpose of the relevant provisions and that there is a satisfactory and preferable alternative that does not, “retires” is capable of signifying more than merely leaving.  So the mere fact that Mr Nunn was made redundant over the age of 50 does not mean that he retired.  Indeed in his circumstances, having gone straightaway to alternative and similar employment, I find that Mr Nunn fell to be treated as a deferred member because he had not retired and no entitlement therefore arose.
44. As I have said, I accept that the decision as to whether Mr Nunn was redundant was for the College to make, but, in fact, the form provided by Norfolk did not give them scope to do so. The redundancy options were for redundancy over age 50, which was described as retirement, or redundancy under age 50, which did not apply. If asked, they were bound to tell Norfolk that Mr Nunn had been made redundant and was over age 50. It is the consequence that was in dispute, not the facts. I have seen no evidence that the College ever dealt with the consequence, because the form did not ask them to. The correspondence between the College and Mr Nunn, at the time his employment was terminated, makes no reference to retirement. It is only later, in response to enquiries from Norfolk and after completing Form L28, that the College refers to Mr Nunn having been retired. It is difficult to avoid the conclusion that the College gave the answer they did (that Mr Nunn had been retired on the grounds of redundancy) because they had, by then, been led to believe that retirement and redundancy were inextricably linked for members over the age of 50.
45. Norfolk’s suggestion that Mr Nunn may not be worse off only holds good if his salary in his second job was less than or equal to that which he was earning at the College and future salary increases lagged behind the index linking which would apply to the pension. Mr Nunn has confirmed that he is now earning significantly more than he was at the College and so this argument falls away.
Directions
46. Within 21 days Norfolk are to provide Mr Nunn with details of his options as a deferred member, including any options he may have transfer and/or aggregate his benefits. 
47. In the event that Mr Nunn has any difficulty with transferring and/or aggregating the benefits as a result of the lapse of time since he left the College’s employment, he may revert to me for further directions – which may include Norfolk compensating him for any resulting loss.
TONY KING
Pensions Ombudsman 
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