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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mrs P Payne

	Scheme
	:
	NHS Injury Benefit Scheme (the Scheme)

	Respondents
	:
	NHS Business Services Authority (the Authority)


Subject
Mrs Payne says that her application for Temporary Injury Allowance (TIA) was wrongly refused on the basis that her injury was not wholly or mainly attributable to the duties of her NHS employment.
The Deputy Ombudsman’s determination and short reasons

The complaint should not be upheld because there is sufficient medical opinion, and other evidence, in support of the Authority’s view to mean that their decision cannot be regarded as perverse. 
DETAILED DETERMINATION

Material Facts
1. Mrs Payne was born on 15 September 1949.

2. She was employed within the National Health Service by South Buckinghamshire NHS Trust as a personal assistant to the Director of Operations/Deputy Chief Executive. 
3. On 28 November 2002, whilst on sick leave, Mrs Payne was forwarded a letter from South Buckinghamshire NHS Trust which indicated that her job had been identified as being “at risk” as a result of the proposed merger of South Buckinghamshire NHS Trust and Stoke Mandeville Hospital NHS Trust on 1 April 2003. 
4. Mrs Payne responded to the letter on 29 November 2002 saying that she was anxious and extremely distressed as she had been unaware that her job was “at risk” and that she had been led to believe that, once the merger took place, she would be taking up an enhanced role. 
5. South Buckinghamshire NHS Trust responded to Mrs Payne’s letter of 29 November 2002 on 19 March 2003. The letter said that, although her post remained “at risk”, her employment was to be transferred to the new Buckinghamshire Hospitals NHS Trust (the Trust) on 1 April 2003. 
6. On 21 October 2003, Mrs Payne went on long term sickness absence initially suffering with what appeared to be a viral illness but which was subsequently diagnosed as depression. She did not return to work.
7. Mrs Payne was referred to the Trust’s Occupational Health Unit (OHU) who, on 28 January 2004, requested a report on Mrs Payne’s state of health from Mrs Payne’s GP. 

8. Dr Bailey, Mrs Payne’s GP, responded on 16 February 2004  as follows:

“Pat came to see me towards the end of October with what appeared to be a viral illness associated with dizzy spells. She at that time was also feeling stressed due to problems with her husband’s health and when she came back in November it seemed clear that she was definitely feeling very stressed, tearful and depressed…”

9. Mrs Payne was seen again by the OHU physician on 18 May and 6 July 2004. The OHU’s reports dealt mainly with Mrs Payne’s eligibility for ill-health retirement and the permanency of her condition. Neither report mentioned the cause of her depression, however, the second report suggested that she be referred to a Consultant Psychiatrist for assessment and opinion.  
10. Mrs Payne was assessed by Dr Allen, a Consultant Psychiatrist, in August 2004. Dr Allen’s report, dated 20 August 2004, stated:

“…As soon as I asked her about her job she started crying.…. She has worked for the Trust for 14 years and she “loved it”. She had a responsible job and she was happy. It was full of decision-making; she had an office and an assistant. She coped with one change of management and she still had autonomy and a role. 

After the merger she ran the office for a while then [the Director of Operations] asked her if she could run his office in Stoke Mandeville but nothing happened despite her attempts to discuss it with him. She had no role; she was reduced to printing off emails. They moved her new desk to where the office junior used to be and this encapsulated it all for her. ….
With regard to the problems of her husband’s illness and things at home, she was quite clear that her husband’s illness started 4 years ago and she had coped well with this and this had not been the cause of the depression, she had been in control and the issues at home were very much secondary to her depression…”

11. The OHU Physician continued to review Mrs Payne and, on 12 October 2004, recommended that ill-health retirement would be appropriate. 
12. On 22 October 2004, Unison, on Mrs Payne’s behalf, wrote to the Trust saying that Mrs Payne wished to apply for TIA on the basis that she was currently being treated for depression caused by work related stress. 
13. Mrs Payne’s application was considered by the Authority. In reaching their decision, they considered Mrs Payne’s sick leave record, GP Clinical Notes, Occupational Health reports and other medical evidence, which included:

· A report, dated 8 February 2005, from Mrs Payne’s Ki Therapist addressed “To Whom it May Concern” stating that she had been treating Mrs Payne for “on-going problems relating to her working life”.
· A letter, dated 29 March 2005, from Mrs Payne’s GP to Unison which stated:
“Her job contributed greatly to her depression and she is going through a number of other stresses with the illness of her husband who has cancer and with her sister who is very unwell with cancer of the lung…”

· A letter dated 6 April 2005, from Dr Allen to Unison which stated: “I certainly agree that the ‘damage is done’. In medical terms it can best be expressed as depression induced by the work situation.”
· A report, dated 6 December 2005, from the Trust’s OHU Physician to the Trust, which stated: “I consider Mrs Payne’s condition is mainly attributable to her NHS duties.” 
14. The Authority, having consulted its medical advisers, issued its first decision to Mrs Payne on 11 May 2006. The letter stated:

“The Scheme’s medical adviser has commented;

‘…The consultation with her GP 23/10/03 records the fact that she has a stress related problem, relating not only to her work, but also to her husband’s health. 

She has previously consulted her GP on 19/5/03, 9/6/03 and 2/7/03 with stress related symptoms. On each occasion, worries about the health of family members is identified, work factors are not mentioned. It is also considered relevant that the applicant had experienced significant problems with her own health, being diagnosed with retrobulbar neuritis in November 2002; the GP records show that she was feeling down and tearful when this diagnosis was made. 

In a letter to Occupational Health, dated 16/2/04, the GP reiterates the fact that when she consulted at the onset of her depressive symptoms, in October 2003, she initially appeared to have a viral illness, but was feeling stressed due to problems with her husband’s health.
It is therefore assessed that her depression has a multifactorial basis. Whereas work factors may have contributed to some degree, her depression was mainly precipitated by the aforementioned factors in her family life.’”

15. On 12 July 2006, Unison, on Mrs Payne’s behalf, appealed against the decision not to award Mrs Payne TIA. The letter of appeal stated that, following the merger of the South Buckinghamshire NHS Trust and Stoke Mandeville Hospital NHS Trust, Mrs Payne was left with her career destroyed which was more stressful than her husband’s health, which had improved. 
16. The Authority stated that, on reconsideration of Mrs Payne’s application, it had reviewed the evidence listed at paragraph 13 above. The Authority issued its first appeal decision on 28 September 2006. The letter stated:
“…There is an entry in the GP records on 8th May 2005 “Third Party. S: next cert to say work related stress.” GP began indicating “work related stress” on medical certificates on 24th May 2004.

There is no indication in occupational health records of reported perceived work issues prior to this absence. [Assistant Director HR] reports 31 March 2006 that her Union representative contacted the pensions manager in October 2004 as she was being treated for a depressive episode, which they felt was caused by work related stress. There is no indication that this applicant reported perceived work stressors to her employer prior to this absence or early in this absence…”
17. On 24 October 2006, Mrs Payne’s GP, on Mrs Payne’s behalf, appealed against the Authority’s decision not to award TIA on the grounds that stress induced depression can manifest itself in many symptomatic ways before it is recognised. The letter concluded:
“…She had been an effectual employee but was made to feel doomed to failure, feeling discouraged and hopeless about the future…

I believe that throughout the times that Pat presented herself, it was her workplace which ultimately caused the stress and number of illnesses that she was getting…” 
18. The Authority, having reconsidered Mrs Payne’s case, rejected her appeal. Mrs Payne was advised by a letter dated 29 November 2006 which stated:
“…it is accepted that there was a background of perceived work stressors prior to and around the time of the sickness absence however, on balance, it is felt that family stressors were of major degree and were likely to have been the main cause of sickness absence.”
19. On 17 May 2007, Mrs Payne made a third stage appeal against the Authority’s decision not to award her TIA.
20. The Authority stated that, in reconsidering Mrs Payne’s application, it had reviewed the evidence listed at paragraph 13 above together with several “to whom it may concern” letters all stating that Mrs Payne is suffering from work related stress. On 27 June 2007, the Authority rejected Mrs Payne’s appeal. Its letter stated: 
“The Senior medical Adviser has commented:

…

It is accepted that Mrs Payne has suffered a major depressive episode, which she now perceives as solely due to work issues. However, this is not supported by the contemporaneous records. The impression is that she was under considerable pressure and demands from her husband’s and sister’s serious illnesses and it is suggested that it was likely that she was becoming more and more mentally rundown through 2003 (sic) and 2003. The diagnosis of retrobulbar neuritis in November 2002 and its potentially serious implication for her future health would also have contributed to her stressors. As a consequence she was in a less robust state of mental health to cope with the Trust’s clumsy management of the major merger change issues and her personal job insecurity concerns.

It is advised that there is insufficient consistent evidence of work being the sole or major stressor in the period leading up to October 2003.”  
Submissions   
21. Mrs Payne submits that:

21.1. problems with her work role began in early 2003 with the merger of the Trusts. She was asked to cover both sites, a prospect which she found not only exciting but also a measure of her commitment to the NHS. After the merger, without explanation, her work began to diminish and the offer of managing both sites never materialised.  
21.2. family illness did not impact on her health. Her husband was diagnosed with cancer in 2000 and, although upsetting, she recognises that throughout life and in later years she and her husband will have health problems to overcome.

22. On Mrs Payne’s behalf, her GP submits that:


22.1. Dr Allen concurred with Dr Smith’s opinion that Mrs Payne’s condition was mainly attributable to NHS duties. 

22.2. the opinions of Dr Allen and Dr Smith have been disregarded, in favour of the opinions of the NHS medical advisers who have not had any personal contact with Mrs Payne. 

22.3. there is a Surgery note dated 10/12/2002 which states “job under threat”.   

23. The Authority submits:

23.1. that it accepts that Mrs Payne is incapable of carrying out her former NHS duties due to depression, and notes that Mrs Payne was accepted for ill heath retirement under the NHS Pension Scheme in 2006. However, the consensus of medical opinion from the Scheme’s medical advisers is that the medical evidence does not support Mrs Payne’s contention that her sickness absence from work is wholly or mainly attributable to the duties of her employment. 
23.2. its decision regarding Mrs Payne’s application for TIA is based upon fair and balanced evidence, having sought suitable medical opinion using the information obtained, and that, as a result, it is neither perverse nor unjust. 
Conclusions
24. The relevant Regulation applies where the injury sustained is “wholly or mainly attributable to NHS employment”.  Determining whether this is so is a question of fact for the Authority. If that condition is satisfied, then the next criterion is whether the person has consequently suffered a permanent reduction in earning ability of greater than 10%.
25. The criteria present particular difficulties where no single incident can clearly be identified as the cause of the condition which is said to be a qualifying injury. Even where there has been some particular incident in the course of employment, there can still be difficulties in establishing the extent to which that incident caused the condition or whether the condition was caused wholly or in part by external factors.
26. At the time of its first consideration, the Authority had before it the opinions of a Consultant Psychiatrist, Mrs Payne’s GP and the OHU Physician, together with Mrs Payne’s GP Clinical Notes and the OHU reports. Dr Allen and the OHU Physician shared the view that Mrs Payne’s condition was a result of work related stress. Her GP, in her letter dated 16 February 2004, opined that Mrs Payne’s depressive illness was caused by her family’s ill-health. By 29 March 2005, however, her opinion had changed slightly in that she was then of the view that Mrs Payne’s condition was caused by a combination of external factors and work related stress. 
27. The medical adviser reached the view that Mrs Payne did not qualify for TIA on the basis that her condition had a number of causes. Mrs Payne’s case was reviewed three more times. By then, Mrs Payne’s GP concurred with the views of Dr Allen and the OHU Physician that her condition was caused wholly by work related stress. The medical adviser did not agree, he stated that “there was insufficient consistent evidence of work being the sole or major stressor in the period leading up to October 2003”. 
28. There is no evidence to suggest that the opinions of Dr Allen and Dr Smith were disregarded, as Mrs Payne’s GP suggests, rather the medical adviser did not concur with those opinions. Whether the medical adviser, who is asked to provide an opinion, physically examines and talks with the patient, is a matter for the judgement of that doctor. There is in principle nothing wrong with the doctor making his report on the basis of reviewing the patient's medical history.  

29. Having obtained medical advice, it is the decision-maker who must weigh the opinions given to them and come to their own view as to whether an injury is wholly or mainly attributable to NHS employment. As is not uncommon, there is some conflict within the various medical opinions. I am, however, satisfied that the Authority properly considered the evidence and advice before it, and its decision cannot be regarded as perverse – that is, one which no reasonable decision maker, faced with the same evidence, could have reached.

30. The Authority accepts there may be grounds for saying that there is a link between Mrs Payne commencing sick leave in October 2003 and the management of the merger changes. However, that is not the same as saying whether that was the sole or main cause of her condition. 

31. I am satisfied that the Authority asked itself the right questions and reached its decision properly. I do not therefore uphold Mrs Payne’s complaint.

CHARLIE GORDON
Deputy Pensions Ombudsman

8 December 2008

APPENDIX
32. Regulation 3(1) of The National Health Service (Injury Benefit) Regulations 1995 (the Regulations) (as amended) states that:

“...these regulations apply to any person, while he-

(a)
is in the paid employment of an employing authority;

...

...
sustains an injury, or contracts a disease, to which [Regulation 3(2)] applies.

Regulation 3(2) of the Regulations provides:

“This paragraph applies to an injury which is sustained and to a disease which is contracted in the course of the person's employment and which is wholly or mainly attributable to his employment and also to any other injury sustained and, similarly, to any other disease contracted, if -

(a)
it is wholly or mainly attributable to the duties of his employment; ...”
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