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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN 
	Applicant
	:
	Mrs K Palmer

	Scheme
	:
	Principal Civil Service Pension  Scheme (the Scheme)

	Respondents
	:
	Department for Work and Pensions (DWP)


Subject
Mrs Palmer is aggrieved at not being granted the early payment of her preserved pension on grounds of ill health.
The Ombudsman’s determination and short reasons

The complaint should not be upheld against DWP because their conclusion that Mrs Palmer’s condition does not satisfy the criteria under the rules of the Scheme is not perverse or improperly reached. 
DETAILED DETERMINATION

Material Facts

1. Mrs Palmer joined DWP on 9 April 1979.  On 1 October 1995 her employment was transferred, on TUPE terms, to Electronic Data Systems (EDS).  She elected not to transfer her benefits to a scheme of EDS, but to preserve her benefits in the Scheme.  She reaches her normal retirement date in 2021.

2. Cabinet Office Civil Service Pensions Division is the Scheme manager and Capita Health Solutions (CHS) is the appointed Scheme Medical Adviser.  

3. The rules of the Scheme provide for medical retirement and define the conditions for it as follows:

“ ‘Retirement on medical grounds' means retirement from the Civil Service with a medical certificate issued by the Scheme Medical Adviser which states that the person concerned is prevented by ill health from discharging his duties, and that his ill health is likely to be permanent.”

4. Published Scheme guidance on the application of medical benefits says that conditions should have been fully investigated and treated without effect before early payment can be considered.
5. Mrs Palmer applied for an ill health pension on 7 December 2005.  On 21 March 2006 CHS wrote to Mrs Palmer’s GP requesting he provide a report based on his records.  On 19 April 2006 the GP provided his report about Mrs Palmer.  It stated:

· she suffered from chronic back pain;

· she had difficulty walking, sitting and bending;

· she had received physiotherapy and had been prescribed analgesics although  there had been no improvements in her condition; 

· he was unable to give a long term prognosis.

6. On 18 May 2006, Mrs Palmer attended a consultation with Dr M at CHS.  Dr M’s opinion was that “…Mrs Palmer has mechanical back pain.  I suspect she avoids activity due to fear of pain.  Medically I think there is scope for significant improvement with a spinal fitness programme, possibly with some psychological input.  My own view is that her incapacity is not permanent.” 

7. The notes of that consultation, along with the GP report dated 19 April 2006 were then considered by Dr E, a specialist physician at CHS.  Dr E wrote to DWP, on 1 June 2006 enclosing a certificate which stated Mrs Palmer did not satisfy the Scheme criteria for the early payment of her pension.  In his covering letter, he set out the basis upon which his decision had been reached:

· Mrs Palmer’s job had involved predominantly office work;

· the GP’s report had provided no evidence of permanent incapacity; and 

· Dr M that had concluded that there was scope for significant functional improvement.

8. On 8 June 2006, DWP wrote to Mrs Palmer with its decision that she had failed to meet the Scheme’s criteria for early payment of her pension and provided her with details of the appeal procedure.

9. The Scheme operates a two stage medical appeals procedure and members then also have access to the Scheme’s internal dispute resolution (IDR) procedure.

10. On 25 July 2006, Mrs Palmer submitted her stage one appeal which was referred to CHS.  She provided another copy of her GP’s letter dated 19 April 2006.  She pointed out that her employment was not office based and involved a degree of heavy manual work.  

11. CHS informed DWP of the outcome of its review by way of letter dated 8 August 2006.  It commented that no new medical evidence had been provided, and that although her job was physically more demanding than had been appreciated, the existence of a reasonable level of function and scope for significant improvement meant Mrs Palmer continued to fail the test set by the Scheme.

12. DWP provided a copy of this letter to Mrs Palmer on 16 August 2008, indicating that a stage two appeal was still open to her.  In the meantime, CHS wrote to DWP on 23 August 2006, with some further feedback.  CHS commented that Mrs Palmer’s appeal had been frustrated by the fact that she had failed to provide any additional supporting medical evidence and that she should be made aware that a specialist report giving a clear prognosis confirming all treatments had been utilised and/or clarifying the likely impact of any untried treatments would be helpful.  

13. DWP wrote to Mrs Palmer, providing a copy of this letter, on 31 August 2006 and told her she had three months in which to provide further evidence to be submitted as a stage two appeal.  

14. Mrs Palmer replied on 3 October 2006, saying that although her employment had transferred, as a civil servant, she assumed she was subject to the same terms and conditions throughout her employment and queried why she had been granted an ill health retirement by EDS but refused by DWP.  She provided an independent medical report, dated 6 June 2006, prepared by Dr B, on behalf of EDS and upon which EDS had based its decision to grant her an ill health retirement.  

15. In his report, Dr B referred to an MRI scan that had shown disc degeneration in two places.  His opinion was that Mrs Palmer’s disability was chronic, long-term and likely to be with her for the rest of her life and that she would be unable to return to her normal duties or render regular and efficient performances until her normal retirement age.

16. Mrs Palmer’s responses were referred to CHS.  Specialist, Dr S, wrote to DWP on 9 November 2006 with his opinion.  He stressed that although Mrs Palmer had placed a great significance on the results of the MRI scan provided in Dr B’s report; this was not new evidence and had already been taken into account. His view was that Dr B’s report had not added any new information to the case.  He accepted Mrs Palmer’s job to be more physically demanding than had at first been assumed but remained of the view that she had not established a reasonable case for an appeal and that evidence deficiencies previously identified remained outstanding.  He said that although there might be no surgical treatment, someone with her condition would have been expected to have undergone a focussed functional restoration programme and attended a specialist pain relief clinic.  Without evidence that all such treatment options had been considered and/or tried he remained of the opinion that the available medical evidence did not indicate that she qualified.    

17. DWP wrote to Mrs Palmer on 15 November enclosing a copy of Dr S’s report of 9 November and explaining that there was still insufficient evidence to allow a different decision to be reached, but pointed out she had  until the end of the month in which to provide further evidence.

18. Mrs Palmer appointed legal advisers and on 7 February and 1 June 2007 they wrote to DWP complaining about the inconsistent way in which her applications had been considered by DWP and EDS.  DWP replied on 6 June 2007 pointing out that Mrs Palmer had exhausted her medical appeal rights but advised that she had  right to complain under the Scheme’s IDR procedure, which she did, prior to bringing her complaint to  my office.

Conclusions

19. Mrs Palmer’s application has been declined on the grounds that there is insufficient evidence to indicate that her incapacity is permanent.  The necessary medical certificate, in support of her application and required by the rules, has not therefore, been provided by the Scheme Medical Adviser.

20. It is for the decision maker, in this case DWP, to satisfy itself that the Scheme Medical Adviser has considered all the relevant evidence, asked the right questions and understood the Rules when providing an opinion.  DWP must then reach a decision that is not perverse in the face of that opinion and the underlying evidence. 

21. Mrs Palmer’s concern is with the opinion that has been provided by CHS.  However, it is not uncommon for there to be conflict between various medical opinions expressed in relation to a particular case.  There is no requirement for DWP to have queried the opinion simply because such a conflict existed (though naturally the existence of a conflict is likely to cause the evidence to be carefully considered).

22. A copy of Dr B’s report, upon which it is claimed the EDS award had been based was copied to CHS and considered by them.  The opinion provided to DWP was that Dr B’s report had not provided any new evidence.  

23. Not unreasonably Mrs Palmer was asked to provide evidence of treatment options that had been tried and failed. (Of course that should only include recommended treatments.) However, I cannot see that this evidence, although requested by CHS, has ever been provided by Mrs Palmer.
24. I cannot conclude that DWP’s decision could be considered perverse.  As I understand it, it remains open to Mrs Palmer to make a fresh application at ant time that she feels that her condition has deteriorated.
25. The complaint is not upheld.

TONY KING
Pensions Ombudsman

25 June 2009
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