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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	Mrs B J Wilson

	Scheme
	The National Health Service Pension Scheme (the Scheme).

	Respondents
	The NHS Business Services Authority – Pensions Division (NHSBSA).


Subject

Mrs Wilson says that she was not provided with the correct form in 1995 which meant that she was not provided with, or made aware of, the booklet/leaflets that would have given her information about the Scheme.  Because of this, Mrs Wilson believes she was misled into opting out of the Scheme.

The Pensions Ombudsman’s determination and short reasons

The complaint should not be upheld against NHSBSA because their statutory responsibilities were complied with.  Mrs Wilson did not request any information from them and there was no duty or obligation to provide any information beyond that requested by her.

DETAILED DETERMINATION

Regulations

1. The Occupational Pension Schemes (Disclosure of Information) Regulations 1986 (the Disclosure Regulations) were revoked in their entirety by the Occupational Pension Schemes (Disclosure of Information) Regulations 1996, but are relevant to the time period under consideration in this determination.  Regulation 5 provides, as follows:

“5
Basic information about the scheme
(1)
Subject to the provisions of regulation 3 and paragraph (4), the trustees of any scheme shall furnish in writing the information specified in Schedule 1 to persons and trade unions in the categories specified in paragraphs (2) and (3).

(2)
The information specified in Schedule 1 shall be given as of course to every member of the scheme within 13 weeks of his becoming a member and the information specified in paragraphs 18 to 20 of Schedule 1 shall be given as of course to every member of the scheme on 28th September 1992 by 31 December 1992.

(3)
The information specified in Schedule 1 shall be given to–

(a)
any member or prospective member of or beneficiary under the scheme; or

(b)
the spouse …

(c)
any independent trade union …

on request (not being a request made by a person or trade union within one year of the last occasion on which the same person or the same trade union was given information in accordance with paragraph (2) or this paragraph) as soon as practicable and in any event within one month of the date of receipt by the trustees of the request.”

2. Schedule 1 sets out basic information about the scheme, including conditions of membership, conditions of re-entering pensionable service, calculation of contributions and benefits payable under the Scheme. 
3. “Trustees” is defined in regulation 1 as: “in relation to a scheme which is not set up or established under trust, means the managers of the scheme …”.

Material Facts

4. Mrs Wilson, a qualified nurse, wrote to Scarborough and North East Yorkshire Healthcare NHS Trust (Scarborough) in January 1995 to enquire if there were any job vacancies.  Scarborough replied saying it had no (permanent) nursing vacancies, but it could consider the possibility of using Mrs Wilson as a Bank Nurse in its Minor Injuries Unit and Outpatients Department.  Following an interview on 31 January, Scarborough wrote to Mrs Wilson asking her to attend two orientation days; her first was held on 2 March 1995 and the second on 14 March 1995.  Scarborough’s letter stated that after her two orientation days, her name would be placed on the bank nurse list.
5. On 2 March 1995 Mrs Wilson was given the employer’s (local) pension opt‑out form.  The format of this form was that personal information was given at the top, such as name, grade, job title, hospital/unit etc, and this was then followed by two boxes.  The first box was entitled ‘new employees’ and the second ‘existing employees’.  In the first box, it said,

“NEW EMPLOYEES

As a new employee of the Scarborough Health Authority commencing on …
I declare that I 
*
WISH TO JOIN THE SCHEME

*
DO NOT WISH TO JOIN THE SCHEME
NB
THIS FORM MUST BE ATTACHED TO THE APPOINTMENT FORM FOR ALL EMPLOYEES OTHERWISE SUPERANNUATION WILL AUTOMATICALLY BE DEDUCTED “
6. Mrs Wilson says the completion of her name, grade, job title etc was in someone else’s hand, although the signature on this pensions opt-out form is hers.

7. The provisions of the Scheme for Special Classes, which included nurses, were changed with effect from 6 March 1995. Before then, female members of the special classes were entitled to retire with benefits from age 55 without reduction for early payment provided that their last five years’ membership was in one of those designated jobs.  The arrangements for special classes did not apply to anyone joining the Scheme on or after this date.
8. Mrs Wilson’s contract of employment was issued on 7 March 1995 confirming that her appointment commenced from 2 March.  The contract was signed on behalf of Scarborough on 8 March 1995 and sent to Mrs Wilson that day.  Mrs Wilson signed it on 11 March confirming she had read and understood her conditions of service and accepted them.  Relevant parts of her contract said:
“3
HOURS OF WORK


You have no entitlement to guaranteed or continuous work.  It is for the Scarborough and North East Yorkshire Hospitals to determine in any one week whether you will be called into work (if available) and the number of hours to be worked each day.


…

…
7
SUPERANNUATION SCHEME

The National Health Service (Superannuation) Regulations may apply (booklets are available on request).  This appointment therefore could be superannuable.  Membership with the NHS Superannuation Scheme means that you will be contracted out of the state pension scheme.  You must certify your choice of option regarding the NHS Superannuation Scheme by the completion of an option form.  Further information is available from Finance.”
9. On 8 March 1995, an application to leave the NHS Pension Scheme (Form SD502) was completed by the Finance Department.  Part A of this form should have been filled in by the employee, with Part B being completed by the employer.  In Part A the notes at the top of form stated “Please read booklet SDK ‘Leaving the Scheme’ to find out what will happen to any benefits you may already have”.  At the bottom of Part A of the form, the declaration said,
“I have read Leaflet SDO and ‘Your Guide’ to the NHS Pension Scheme, and I do not wish to become a member or remain a member of the NHS Pension Scheme. 

I understand that I am giving up my right to earn any benefits or any further benefits from the Scheme in this employment.  This includes

· Any additional membership credit to give me a bigger pension and lump sum if:


I had to retire early because of ill health or redundancy, and


I satisfied the conditions laid down in the Scheme rules, and

· The enhanced lump sum and dependant benefits which would be payable if I died whilst still a Scheme member.  I have told my dependants that I have given up this right.

I also understand that unless I am absent from duty for any reason I may apply to join or rejoin the Scheme at any time subject to the Scheme rules”.

10. Part A was filled in by and signed by the District Finance Manager (who coincidently shared the same surname as Mrs Wilson) although the signature was subsequently scribbled out and “see attached” was written where the employee was to sign.  The employer’s local opt-out form was attached.  Part B of form SD502 states that Leaflet SDO was issued to the employee on 2 March 1995.  Part B was signed by the District Finance Manager.

11. On 3 May 1995, Form SS10 (Joining or rejoining the Scheme) was completed by the employer.  Again, this form was signed by the District Finance Manager and stated that Mrs Wilson had joined the Scheme from 1 May 1995.  Mrs Wilson did not sign this form.
12. Since being employed by Scarborough Mrs Wilson has had membership of the Scheme as a result of her employment at other NHS Trusts as follows:
Trust
From
To
Basis
Pensionable Service
Scarborough H.A.
01/05/1995
20/01/1999
P/t
0 years 321 days

Humber Teaching Trust
08/12/1997
08/01/1999
P/t
0 years 036 days

Scarborough H.A.
18/01/1999
25/03/1999
P/t
0 years 003 days

Lincoln & Louth
10/08/1999
31/07/2000
P/t
0 years 148 days

Doncaster & Basset Law
24/07/2000
31/03/2008
P/t
5 years 141 days

Additional membership currently being purchased
1 year  142 days

Total
8 years 061 days

13. Having obtained a pension forecast from her then current employer Mrs Wilson, in November 2007, wrote to NHSBSA asking for a breakdown of her previous employment with other trusts. She had two queries; one relating to a period from November 1987 to September 1988 at a different Health Authority which is unconnected to this complaint, and another relating to her employment with Scarborough.  In connection with her Scarborough employment she said,

“I was employed by Scarborough and North East Yorkshire Health Care Trust commencing work on 02/03/1995 to January 1999.  Again, I did not sign an opt-out form at that time and so would have been part of the pension scheme from that date.  I remember pension contributions being deducted from my salary.  It would appear that the pension forecast incorrectly shows a start date of 01/05/1995”.
14. NHSBSA replied to Mrs Wilson’s enquiry on 14 January 2008 confirming that she did opt-out of the pension scheme.  It provided a photocopy of Scarborough’s pension opt-out form (signed by Mrs Wilson) and Form SD502 (which Mrs Wilson did not sign but to which her employer had transferred the details).
15. Mrs Wilson then sent a letter to Scarborough on 20 January 2008 querying the date she was contracted into the NHS Pension Scheme.  As she understood it, she said all employees were contracted into the scheme by default from their start date.  From the limited number of payslips she had retained, she said it appeared pension contributions did not start to be taken until May 1995 and asked why that was.  She also asked Scarborough to clarify the reason for the delay in her joining.
16. On 22 January 2008, Mrs Wilson also wrote to NHSBSA saying: 
“I am very unhappy about this … … I did not sign the [Form] SD502 and was not given leaflet SDO and ‘Your Guide’ to the NHS Pension Scheme, and was therefore unaware of what rights I was losing.  I therefore could not have told my dependants I was giving up these rights.

As my rights were therefore prejudiced through no fault of my own I would ask that you reconsider my case and re-instate my membership of the pension scheme from the commencement of my employment on 02/03/95.”

17. NHSBSA treated her letter as a complaint.  Two replies were issued on 25 February and 3 March 2008 saying, as Mrs Wilson had completed and signed a form for Scarborough electing to opt out of the Scheme her membership could not be backdated.  It commented that Form SD502 was for employees that were already members of the Scheme and wanted to opt-out.  It invited her to use the Scheme’s internal dispute resolution procedure (IDRP) if she remained dissatisfied.
18. In April 2008, Mrs Wilson’s former employer acknowledged her letter of 20 January and said it was trying to establish what information it had and where exactly it was.
19. Mrs Wilson applied under the first stage of the IDRP on 13 April and gave a résumé of the events to date.  NHSBSA did not uphold her complaint and its response, dated 11 June 2008, was based on Regulation B4 (1).  This regulation said,
“A person who does not wish to, or who no longer wishes to, participate in the Scheme may opt-out of the Scheme at anytime by giving notice in writing to their employing authority and such a person will be treated as having left pensionable employment on the date the notice takes effect.”

20. On 18 July 2008 the Financial Control Accountant from Scarborough wrote to Mrs Wilson saying the archive of payroll and personal files had at last been re‑organised and she had gained access to the appropriate storage box.  Unfortunately Mrs Wilson’s file was not in it.  Other boxes had been searched in case her file had been misfiled but without success.  Therefore, they could not offer any clarification.
21. Mrs Wilson’s instigated the second stage IDRP appeal on 24 July.  In reply, NHSBSA said on 6 August that its decision was that she provided her employer with a signed statement declaring she did not wish to join the Scheme.  For administrative ease, the Scheme had a form (SD502) for members to record their decision to not join or leave the Scheme, but other forms of written notification were equally acceptable and binding.  She had therefore correctly not been a contributing member of the Scheme prior to 1 May 1995 so it did not uphold her complaint.
22. During our investigation, NHSBSA were contacted about the availability of booklets/leaflets at March 1995.  The changes about the Scheme were communicated to employers in November 1994 and an initial distribution of revised starter packs, including ‘An Introduction to the NHS Pension Scheme’ and ‘A Guide to the NHS Pension Scheme’, as well as other revised leaflets/booklets were available to Pension Officers in the month prior to the change.
Summary of Mr Wilson’s position  
23. Mrs Wilson says,
· The delay in enrolling her into the pension scheme over the critical period has resulted in her not being eligible for the special classes category which has dramatically reduced her pension rights and caused her injustice.

· She was incorrectly advised that, as she was going to be initially employed on the Bank, she should not join the Scheme at that time and was asked to sign a pre-completed form.  After 14 years she is unsure who advised her, but believes it would have been either the Business Manager or the District Finance Manager at Scarborough.
· Earlier this year (2009) she had a conversation with a patient who was a retired Pensions Officer for the NHS who confirmed it was normal practice in 1995 not to opt Bank staff into the Scheme until they became regular workers.  This was to save administrative costs/effort for those Bank staff who did not work or only worked irregularly.  She has approached her current Pensions Officer who also told her the same thing, but her Pensions Officer was not prepared to make a written statement to this effect.

· She feels NHSBSA is relying on her signature on a form which was dated and completed by another party.  As she neither saw or signed the official pensions opt-out form (SD502) for the Scheme nor received the accompanying booklets (SDO or Your Guide to the NHS Pension Scheme) she feels she was not in a position to make an informed choice regarding her pension rights and was misled.
· As she was unaware that she had been ”opted out” of the Scheme by the District Finance Manager who completed form SD502 it would be illogical to assume that she had made a request to rejoin on 1 May 1995.  There is no evidence she made such a request.

· She believes her rejoining the Scheme was due to the Finance Department opting her in once she had successfully completed two months’ service.

· Copies of her payslips dated 30 March 1995, 4 May 1995 and 25 May 1995 are submitted.  Only the payslip dated 25 May shows pension contributions being paid.  In 1995 she was not in the habit of checking her payslips other than to reassure herself that she was being paid for the hours worked.
· She disagrees with NHSBSA’s comments about there being no evidence to suggest that the employer did not fulfil their disclosure obligations.  This is clearly untrue.

Conclusions

24. It is not in dispute that Mrs Wilson signed the employer’s local pensions opt-out form.

25. Mrs Wilson may not have seen or completed form SD502, but I am not satisfied that, having signed the local opt-out form, she was unaware she had opted-out of the Scheme albeit she may not have realised the full consequences of doing so.

26. I do not accept the statement in NHSBSA’s letter of 25 February 2008 that form SD502 is for employees that were already members of the pension scheme.  This form clearly says in the declaration that “I do not wish to become a member or remain a member” so it is evident from this wording that the form applied to new entrants as well.

27. Mrs Wilson intends bringing a separate complaint against Scarborough and I should not reach any conclusions about their role in anticipation of that new complaint. 

28. The question for me is whether there has been any maladministration by NHSBSA in not providing Mrs Wilson with appropriate literature, as set out in the Scheme’s official SD502 form.

29. There is disagreement over whether leaflet SDO was issued; Part B of SD502 indicates it was. Mrs Wilson disputes this.  Form SD502 is silent about whether a Guide was issued, although the employer believes it would have been as part of the starter pack.  This is, however, only relevant to a complaint against NHSBSA if there is a requirement for them to issue such literature.

30. The Disclosure Regulations require certain information to be given to employees within 13 weeks of becoming a member.  But as Mrs Wilson opted-out of the Scheme on her first day of employment at Scarborough, she did not become a member and the regulations in this regard do not apply to her.
31. As Mrs Wilson was a prospective member, NHSBSA only had a duty to give information about the Scheme to her on request.  Mrs Wilson’s contract of employment told her that booklets were available on request, although this was sent to her six days after she had signed the employer’s pensions opt-out form.  I have seen no evidence that she requested information at that time, though it would have been too late by then to gain Special Class status since it was two days after the Scheme’s provisions had changed.

32. Mrs Wilson contends she was advised not to join the Scheme, despite leaflet SDO saying the NHS Scheme benefits are very valuable.  However, it was not NHSBSA who dealt with the opting out forms and the provision of information but Scarborough.  Mrs Wilson has not made a complaint against Scarborough, although she may yet do so.
33. I am unable to conclude that NHSBSA were under an obligation to provide the information that Mrs Wilson says she did not receive.  I do not uphold the complaint against them.
TONY KING

Pensions Ombudsman

21 October 2009
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