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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mr M V Tittensor

	Scheme
	:
	Local Government Pension Scheme (LGPS)

	Respondents
	:
	Gloucestershire County Council (the Council)


Subject
Mr Tittensor says that the Council:

· refuse to deem the additional hours he worked in excess of the hours specified in his letter of appointment, as amended, as pensionable, and 
· refuse to amend his retirement benefits to reflect that the fixed fees he received for attendance at Approved Premises marriages are pensionable until such time as he has paid the arrears of pension contributions in respect of those fees. 
The Deputy Pensions Ombudsman’s determination and short reasons

· The complaint in connection with additional hours worked in excess of the hours specified in his letter of appointment should be upheld because Mr Tittensor was required to work the additional hours in excess of his contracted hours; and 
· The complaint regarding the payment of the arrears of contributions should not be upheld because the Regulations do not permit the payment of benefits unless the contributions due in respect of those benefits have first been paid in full and the Council are correct to obtain the backdated contributions, in total, before putting into payment the additional retirement benefits. 
DETAILED DETERMINATION

Material Facts
1. Mr Tittensor was appointed to the office of Superintendent Registrar of the North Cotswold District from 1 January 2001 until his retirement on 31 May 2006. During his appointment Mr Tittensor was a member of the LGPS.
2. As a Principal Officer within the Registration Service Mr Tittensor did not have a contract of employment, instead he had a letter of appointment to his office which stated:

“…You will receive a 5% plusage for managing the district budget. Should these responsibilities be transferred the plusage will be withdrawn.
The hours of the post will be 12 hours per week. You will be required to work 9.30am to 11.30am on Wednesday and 9.30am to 12.00pm Monday, Tuesday, Thursday and Friday. Due to the volume of work, it may be necessary to work on average, an additional hour each day and occasionally accept afternoon appointments outside the times already stated. You may also be required to work at the week-end. Saturday working is paid as extra duty at time and a half. You may also be required to work Sundays on a roster basis for which payment will be made at double-time. Any hours worked outside your contracted 12 hours per week should be claimed and will be paid monthly in arrears.”  
3. A letter dated 22 December 2000, from the Registration Service’s Proper Officer to Mr Tittensor, set out the terms and conditions of Mr Tittensor’s appointment, as follows:

“…You will be required to appoint a person nominated by me to act as your deputy when you are ill, on leave or unavoidably absent. That deputy will be civilly responsible for his/her own acts and omissions and will hold office during my pleasure but may be removed by the Registrar General.”
4. The General Registrars Office (GRO) is responsible for assessing the number of hours a Register Office is required each week. If it is found that there is a continuing need for additional hours it is then for the local Registration Service to determine how any additional hours will be covered, either by offering the Superintendent Registrar a revised letter of appointment or by utilising Deputy Superintendent Registrars. Mr Tittensor was supported in his role by three Deputy Superintendent Registrars who attended the North Cotswold District Office every day, Monday to Friday, and when required at weekends. Throughout Mr Tittensor’s appointment the assessed hours for the North Cotswold District Office was 17 hours per week.   
5. In July 2004, Mr Tittensor requested an increase in his hours to reflect additional time needed for administrative duties. Mr Tittensor suggested that the opening hours of the Register Office be changed to 9.00am to 12.00pm from Monday to Friday. Additionally, that his start time should change to 8.30am from Monday to Friday and that he should work until 12:30pm on Fridays to allow for banking etc. This was agreed and Mr Tittensor’s hours were increased to 18 hours per week, effective from 4 October 2004. Mr Tittensor’s letter of appointment was amended accordingly.
6. In April 2006, Mr Tittensor complained to the Council that the pay he had received in respect of the hours he had worked in excess of the hours specified in his letter of appointment, as amended, had not been regarded as pensionable. 
7. The Council disagreed with Mr Tittensor’s view and, on 1 August 2006, Mr Tittensor invoked Stage 1 of the Internal Dispute Resolution Procedure (IDRP). The Appointed Person provided his Stage 1 decision on 6 November 2006, as follows:
“…The hours recorded as half time would reflect Saturday working. Mr Tittensor would be paid time and a half for Saturday morning in the Register Office and a flat fee for any marriages he conducted on Saturday, Sunday or a public holiday. The half time hours would therefore always reflect statutory hours, but the other additional hours (plain time) would be a mixture of statutory and non-statutory work.

The assessed hours are set by the General Register Office and are based on annual returns of work done by each Registrar or superintendent Registrar in their office. The Manager of the Registration Service is of the opinion that the assessed hours did not need to be increased. 
…where it says in Regulation 13(2) that an employee’s pay does not include payments for non-contractual overtime, the analogy must be made between extra hours worked by an employee of the Council, and those worked by a registration officer – in the case of the former, extra hours which an employee actually works but is not required to work do not qualify as pensionable pay; in my view, neither should extra hours worked by a registration officer which he or she is not contractually required to work qualify as pensionable pay. They are not required to work the extra hours because those hours could be worked by a deputy registrar…”

8. Mr Tittensor appealed the Stage 1 IDRP decision and, additionally, complained that the fixed fee payments he had received for attendance at Approved Premises marriages should also be regarded as pensionable. The Stage 2 IDRP decision was that fixed fees and additional hours, worked over and above contractual hours, were not deemed pensionable. 
9. Mr Tittensor sought help from the Pensions Advisory Service (TPAS). TPAS liaised further with the Council who subsequently amended their Stage 2 IDRP decision and concluded that, whilst additional hours over and above contractual hours were not pensionable, fixed fees paid for attendance at Approved Premises marriages should be regarded as pensionable. 
10. In a letter dated 28 November 2008, the Council advised Mr Tittensor that the total sum paid to him in relation to fixed fees amounted to £28,209.82, resulting in outstanding employee contributions of £1,692.59. The letter confirmed that the additional pension would be paid from 1 June 2006 and that interest would be paid to the date of payment.   
Additional information provided by the Council

11. An email, dated 27 February 2006, from one of Mr Tittensor’s Deputy Superintendent Registrars, as follows;

“…to inform you that Mike Tittensor is absent today through sickness. I am covering in his absence, and if he is unavailable tomorrow (28/02/06) then cover has been arranged for his post.”  
Submissions   
12. Mr Tittensor’s position:
12.1. the additional hours worked were all necessary and could not have been covered by Deputy Superintendent Registrars. It was not proper for a Deputy Superintendent Registrar to attend meetings which included matters such as finance, confidential and technical issues;  
12.2. he had three Deputy Superintendent Registrars who supported not only himself and the Registrar but also often provided cover for other offices; 
12.3. he was personally responsible for undertaking additional duties if there were no Deputy Superintendent Registrars available and failure to do so would have resulted in disciplinary action against him;

12.4. he should receive the additional benefits, in respect of the fixed fees paid to him during his appointment without delay, but be allowed to pay the arrears in contributions over a two year period as it was the Council’s error that the fixed fees were not initially regarded as pensionable.    
13. The Council’s position:
13.1. additional hours were not specifically required, would vary from week to week and were shared amongst staff on a voluntary roster basis. They were not included in the appointment. There were three Deputy Superintendent Registrars to assist Mr Tittensor, and if there had been a problem in finding cover then the local authority, through the Proper Officer, would have arranged that cover. As evidenced by the email, dated 27 February 2006, from one of Mr Tittensor’s Deputy Superintendent Registrars, he was not the sole person responsible for his work; 
13.2. Mr Tittensor worked 18 hours a week and two of the Deputy Superintendent Registrars came in most mornings for 3 hours each making an extra 30 hours. The Deputy Superintendent Registrars would have undertaken both superintendent and registrar work. They did all the additional hours on a voluntary basis if marriages were booked. In contrast, the North Cotswold District Office now has one person who works 19 hours a week and who does marriage and registration work. She and other colleagues also work additional hours on a voluntary basis if marriages are booked; 
13.3. the use of the word “required” in Mr Tittensor’s letter of appointment was not to introduce an element of compulsion, but was essentially an allusion to the voluntary roster for weekend working. The Council could not make such a requirement and compel Mr Tittensor to work, even through the Proper Office. The Superintendent Registrars held a statutory office and were not subject to the management of the Council. At no time did the Council actually “require” Mr Tittensor to work extra hours; 
13.4. the Superintendent Registrar had the discretion to make bookings for weddings in his/her district. Which meant in effect the Superintendent Registrar was able to manage their diary for a variety of reasons including ensuring afternoon weddings were diarised at a time when a Deputy Superintendent Registrar might be available; 

13.5. the assessed hours for the North Cotswold District Office were 17 hours per week, including time for Approved Premises marriages. Thus, there was an expectation that the total number of hours to be covered by Mr Tittensor, and his deputies, was 17 hours i.e. the 15 hours per week that the office was open to the public, plus an additional 2 hours for any other registration work required;  
13.6. between January 2001 and May 2006, Mr Tittensor worked more hours than the assessment and his appointment required. Over the six year period, he worked, on average, 8.75 hours extra per week which included afternoon weddings and Saturday mornings. This was in effect voluntary overtime because Mr Tittensor was not required to do it; 
13.7. after 2004, Mr Tittensor did not raise the issue of the number of hours he worked and the assessment from the GRO did not reflect the need for more hours;

13.8. Mr Tittensor informed the Council that the extra hours that he claimed for were to assist with administrative work relating to his statutory duties. Registration officers have now become local authority employees and have job descriptions which they work to. Most of the administrative tasks are now done by clerical staff; 
13.9. some of the additional hours were for administrative tasks in connection with statutory duties – because time during normal hours had been taken up at meetings. Mr Tittensor chose not to delegate those duties but to do them himself, therefore the additional hours were voluntary; 
13.10. the Council did not require attendance at meetings nor did the GRO. There would have been no disciplinary action if Mr Tittensor had not attended and therefore attendance was voluntary;

13.11. the assessed hours of the North Cotswold office, as set by the GRO, should have been sufficient time in which to perform those tasks with the assistance of the Deputy Superintendent Registrars and other administrative staff if required. Some of the things Mr Tittensor did were not always necessary, for instance, he set up his own systems for the administration of work; 
13.12. the reference in the letter of appointment to the fact that it may be necessary on average to work an additional hour each day could only apply until October 2004 when Mr Tittensor’s hours of work were amended to 18 hours a week. This shows that, if the level of statutory work increased, the Council were willing to make a formal adjustment;
13.13. weekend working in the registration service was carried out in order to provide marriage or other ceremonies and was done on a voluntary basis. Marriage ceremonies were booked into the register offices on Saturday mornings. They were paid on an hourly rate basis at time and a half. Marriages performed at Approved Premises were paid on a fixed fee per ceremony basis; 

13.14. a roster operated for Saturdays as well as Sundays for registration officers who agreed to work at weekends. This was so that the work at enhanced rates could be shared out fairly and the service could be clear about how weddings were to be staffed; 

13.15. when Approved Premises marriages were introduced in 1998, a letter, dated 1 May 1998, from the Council to the Registration Service, states “Regarding Sunday marriages it was felt that all Approved Premises Marriages undertaken at week-ends should be worked equitably by full or part-time Registration Staff who have volunteered to be included in a rota basis as at present on Saturdays”;   
13.16. the only meeting which the Superintendent Registrars attended for professional, or statutory, reasons would have been the Superintendent Registrar meetings. As there were six Superintendent Registrars at that time, one of them would have been able to represent a colleague if the need arose. The meetings did not involve the discussion of confidential, financial or personal information;

13.17. it is noted that there were meetings which Mr Tittensor chose not to attend e.g. those of the commercial activities group. The Council did not take action against Mr Tittensor because the Council did not require him to attend;  

13.18. the statutory work of a Superintendent Registrar was nominally separated into higher work which had to be carried out by the Superintendent Registrar or Deputy Superintendent Registrar, or lower level work, which could be delegated to another person. This person could be a clerical or administrative assistant. The Superintendent Registrar and Deputy Superintendent Registrars also carried out administrative tasks which were non-statutory; 
13.19. previous correspondence with the GRO indicates that they would not discipline a registration officer for not attending a meeting. The only reason they would consider taking disciplinary action would be for gross misconduct in the pursuance of statutory duties;
13.20. delegation to Deputy Superintendent Registrars took place, by normal custom and practice. Appropriate working arrangements were already in place when Mr Tittensor was appointed because two Deputy Superintendent Registrars were already in place; 

13.21. in the case of Skingle (see below), Mr Skingle, a school caretaker, was obliged by his contract of employment to supervise out of hours letting of the school premises. He would have faced disciplinary action if he had not undertaken the additional hours necessary for this work. The Court of Appeal concluded that the additional hours Mr Skingle worked should be treated as contractual overtime and were pensionable. Mr Tittensor was not obliged to work the additional hours he did because he had deputies to cover for him and the Proper Officer to call on;

13.22. there is a clear rationale for not treating overtime as pensionable other than where clearly set out in contractual terms. That is because payment into the LGPS of contributions based on overtime early in a member’s career may not be reflected in the benefits receivable by that member at the end of their career when he/she is perhaps no longer working additional hours. Similarly, treating uncontrollable levels of overtime as pensionable in later years generates a disproportionate pension benefit, which puts a strain on the pension fund. It is only in very exceptional circumstances that the Council in establishing a post require contractual overtime in order to deliver a service, and it is then explicitly referred to in this way in the employee’s contract of employment.   
Conclusions
14. The key issue is the additional hours which Mr Tittensor worked in excess of the hours specified in his letter of appointment, as amended, and whether those additional hours should be regarded as “contractual” or “non-contractual” for the purposes of the definition of “pay” as defined in the LGPS Regulations. That Mr Tittensor worked the additional hours is not in dispute as, in accordance with his letter of appointment, he claimed and was paid for those hours. The Regulations that govern the LGPS provide that “pay” does not include payments for non-contractual overtime; however, the term “non-contractual” is not defined. 
15. The Council have referred me to the decision of the High Court in London Borough of Newham v Skingle & Pensions Ombudsman [2002] 3 All ER 287, where the High Court rejected the argument that, because a rate of pay for overtime worked was provided in the member's contract, that made the overtime contractual and thereby pensionable. Leave was given to appeal to the Court of Appeal but only on the point of law as to whether or not Mr Skingle was contractually obliged to work overtime. The Court of Appeal held that the nature of Mr Skingle's contract was that he was required to work the overtime in question, unless he had made proper arrangements for someone else to do so. Thus, Mr Skingle's overtime was contractual, the pay for that work constituted part of his pensionable salary. 
16. Mr Tittensor’s letter of appointment states that, in addition to his specified hours, he may be “required” to work additional hours each day and accept afternoon appointments and, may also be “required” to work at the weekends on a roster basis. Additionally, the letter dated 22 December 2000, which sets out the terms and conditions of the appointment, states that Mr Tittensor was required to appoint a Deputy Superintendent Registrar to provide cover for when he was “ill, on leave or unavoidably absent”. Thus, the terms set out in the two letters do not support the Council’s argument that, because there were Deputy Superintendent Registrars available to cover the necessary additional hours, then those hours must be regarded as non-contractual. Rather, the letters, on the face of it, tend to suggest that Mr Tittensor was “required” to work the extra hours unless he was “ill, on leave or unavoidably absent”, implying that, had he refused to do so, he would have breached the terms and conditions of his appointment. There can surely be no doubt that it was a requirement that the relevant duties were carried out, the Council’s position appears to be that, because Mr Tittensor could delegate duties to a Deputy they were not contractual. 
17. That the Deputy Superintendent Registrars attended the North Cotswold District Office every day from Monday to Friday makes it clear that they did not simply provide cover in the event of illness, leave or unavoidable absence. However, albeit the Council submit that delegation to Deputy Superintendent Registrars took place by normal custom and practice, there is no proviso in either the letter of appointment or the letter dated 22 December 2000 for Mr Tittensor to delegate any of his duties, and although in practice he may well have done so, in the absence of actual delegation responsibility for undertaking the additional duties must have fallen to Mr Tittensor himself. 
18. The Council also argue that, because work undertaken by registration officers at weekends was on a voluntary roster basis, there was no requirement for Mr Tittensor, or other registration officers, to undertake all weekend and public holiday work. They say that he was at liberty to refuse to undertake the additional hours and that no disciplinary action could have been taken against him. The letter of appointment, however, makes direct reference to there being a requirement to undertake weekend and public holiday work which is arranged on a roster basis. There is no suggestion in the letter that inclusion on the roster is purely voluntary in nature. I also note the Council’s submission that the roster existed to ensure that work at enhanced rates could be shared out fairly amongst registration officers. 
19. I am not persuaded by the Council’s argument that the use of the word “required” in Mr Tittensor’s letter of appointment was an allusion to the voluntary roster for weekend working rather than an intention to introduce an element of obligation. I note also that the letter refers to a requirement to work additional hours and accept afternoon appointments each week day for which there was no roster. But the letter of appointment clearly envisages a requirement to work Sundays on a roster basis; that sits unhappily with the suggestion that it was voluntary. What would have been the situation had nobody “volunteered”?  

20. Mr Tittensor contends that it was his personal responsibility to undertake the additional duties if there were no Deputy Superintendent Registrars available. Mr Tittensor’s appointment consisted of both statutory and non-statutory duties and I can accept that Mr Tittensor may have had a responsibility to ensure that statutory duties were covered; although that is not to say that the cover necessarily had to be provided by Mr Tittensor himself. The Council submit that they have never been aware of a time when a Deputy Superintendent Registrar has not been available and Mr Tittensor has not provided any evidence to support his argument that this was often the case. Without more it is difficult to draw any sort of conclusion as to whether Mr Tittensor was ever in a position where, on any particular occasion, he was obliged to undertake additional duties because there was no other available registration officer. However, I am not convinced that test in itself is such as to determine the extent to which there was a contractual requirement that the extra hours be worked.
21. The Council contend that Mr Tittensor’s attendance at meetings was voluntary. They also say that any meetings Mr Tittensor did attend did not involve the discussion of confidential, financial or personal information. Mr Tittensor’s letter of appointment states that he was responsible for managing the district budget, indeed, he was paid an additional 5% salary for doing so. Presumably finance and budgetary meetings would have been held to discuss such matters and I find it hard to believe that Mr Tittensor would not have been required to attend such meetings if he were properly to carry out this function, and therefore additional hours spent doing so can only be regarded as contractual in nature. 
22. The Council’s submissions that Mr Tittensor undertook work which was unnecessary, and their suggestion that the assessed hours should have been sufficient time for Mr Tittensor to perform his statutory duties, and any additional duties, are largely irrelevant to the matter at hand. The dispute is over the additional hours worked by Mr Tittensor and whether they should be regarded as “contractual” or “non-contractual”.  As I have said above, Mr Tittensor claimed and was paid for the additional hours without question. The Council did not at the time suggest that the additional hours worked were unnecessary, or for that matter say that the assessed hours should have been sufficient time for Mr Tittensor to carry out his duties. 
23. Whilst I do not disagree with the Council’s comments that treating non-contractual overtime as pensionable early in a member’s career may not be reflected in the benefits receivable by that member at the end of his career, that is not the issue here. The question is whether the additional hours should be regarded as “contractual” or “non-contractual”. If they are regarded as “non-contractual” they would not be treated as pensionable. I also accept that uncontrollable levels of overtime in later years could put a strain on the pension fund but that would be so regardless of whether the overtime were contractual or not. 
24. On balance, I conclude that the additional hours should properly have been regarded as envisaged within Mr Tittensor’s contract and thus as pensionable, and I find in Mr Tittensor's favour.
25. Mr Tittensor contends that he should receive immediately the additional benefits to which he is entitled in respect of the fixed fees paid to him during his appointment, but argues that he should be allowed to pay the arrears of employee contributions in respect of those fees, in instalments over a number of years. The LGPS is a statutory scheme governed by the Local Government Pension Scheme Regulations 1997 and it is not my role to alter what the Regulations say. I can only consider whether the Regulations have been applied properly. The Regulations do not permit the payment of benefits unless the contributions due in respect of those benefits have first been paid in full. In my view, it is not unreasonable for the Council to have adopted the stance that Mr Tittensor must first pay the arrears in contributions before receiving the additional benefits.  
DIRECTIONS

26. I direct that, within 28 days of the date of this Determination, the Council shall:

26.1. recalculate Mr Tittensor’s pensionable remuneration under the Scheme to take account of additional hours worked in excess of the hours specified in his letter of appointment;

26.2. commence payment to Mr Tittensor from the Scheme at the increased rate of his retirement pension;
26.3. pay to Mr Tittensor arrears from the Scheme of his retirement pension from 1 June 2000 to the actual date of payment;
26.4. pay to Mr Tittensor from the Scheme a supplement to the lump sum which he originally received, being equal to the difference between his correct lump sum and the lump sum he actually received.
CHARLIE GORDON

Deputy Pensions Ombudsman

14 August 2009
APPENDIX
The Local Government Pension Scheme Regulations 1997 (the Regulations)
Regulation 13(1) provides:

“Meaning of "pay"

(1)
An employee's pay is the total of-

(a)
all the salary, wages, fees and other payments paid to him for his own use in respect of his employment; 
(b)
the money value of any benefits provided for him by reason of his employment; and 
(c)
any other payment or benefit specified in his contract of employment as being a pensionable emolument. 

Regulation 13(2) provides: 

“(2)
But an employee's pay does not include-

(a)
payments for non-contractual overtime; 
…”
Regulation 131(4) provides:

“If a registration office is an active member, he must be treated as being in employment with the local authority who made the scheme under Section 14 of the Registration Services Act 1953 for the district in and for which he acts”
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