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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Miss J M Firkins

	Scheme
	:
	Teachers' Pension Scheme (TPS)

	Respondents
	:
	Department for Children, Schools and Families (DCSF)

Teachers’ Pensions (TP)


Subject
Miss Firkins says that her application for ill-health benefits has been unreasonably refused.  

The Deputy Pensions Ombudsman’s determination and short reasons

The complaint should not be upheld because it cannot be said that DCSF have reached a perverse decision.    
DETAILED DETERMINATION

Material Facts

1. Miss Firkins was born on 18 April 1954.

2. At the time of her application for ill–health benefits, she was a primary school teacher.  

3. Miss Firkins had suffered for some time with depression, irritable bowel syndrome and coeliac disease. Her employment was terminated on grounds of ill-health on 20 December 2005. 

4. On 23 October 2005, Miss Firkins had applied to TP for ill-health benefits to be paid to her. Part C of the form was completed by Miss Firkins’ GP, who was asked to comment on Miss Firkins’ ability to fulfil her duties as a teacher, she answered “she no longer has the necessary confidence in her abilities. She would not be able to cope with pressures from work colleagues and to a less extent pupils. Would not be able to manage her workload effectively i.e. non teaching work would not be done effectively.” In answer to the questions about treatment given and further treatment, Miss Firkins’ GP stated that she had been prescribed anti-depressants continuously since 1998 and had received counselling for depression in 2004, however, no further treatment was planned.  
5. Part D of the form was completed by the employer’s occupational health adviser, Dr Bajaj, who was asked: “How does this medical condition affect the applicant’s ability to teach?” he answered, “She has been struggling at work due to organisational stress causing her abdominal symptoms to get worse. She has been supported off and on but finding it difficult to cope and …there have been issues in her personal life to cause increased stress following bereavement. She has tried to resolve the work issues with help from this organisation without any success. As a result of on going health issues her performance and ability to cope at work has been under par”. 
6. With her application, Miss Firkins submitted a report from Professor Rhodes, her Consultant Gastroenterologist. Professor Rhodes’ report, dated 19 August 2005, concluded:    

“…As I (sic) sure you know she is still having major problems coping at work. I would strongly support her request to take early retirement on health grounds. She has three problems, depression, irritable bowel syndrome and Coeliac disease. … I am sure that most of her problems are stress related with a combination of depression and irritable bowel syndrome. I gather she is not allowed to go out to the toilet while teaching and this has added to her stress. It seems to be quite a long standing problem now and I suspect is only going to be resolved by cessation of her teaching duties.”

7. Miss Firkins’ application was considered by DCSF, as managers of the Scheme, who referred the application to their Medical Advisers, for them to make a recommendation on whether Miss Firkins had become permanently incapacitated as defined within the relevant Regulations. Dr Howell, a DCSF Medical Adviser, considered Miss Firkins’ application and recommended that she should not be regarded as permanently incapacitated.  In his report, dated 15 March 2006, he noted that:

“The report by the General Practitioner and the supplied clinical correspondence from the Consultant Gastroenterologist indicate a history of mild coeliac disease (gluten intolerance), anxiety-related irritable bowel syndrome with abdominal pain and irregular bowel habit, and depressive illness. While the response to anti-depressant medication, counselling and dietary modification has been unsatisfactory, it appears there has been no referral to a Consultant Psychiatrist for the specialist assessment and management of Miss Firkins’ psychological problems. Where the full range of therapeutic options has yet to be explored, and the outcome evaluated, it would be inappropriate to consider incapacity for teaching to be permanent or likely to continue for a further eight years until Miss Firkins’ normal retirement age of sixty.”

8. On 16 March 2006, TP sent Miss Firkins a copy of the Medical Adviser’s recommendation and informed her that “On the present medical evidence, as recommended by its Medical Advisers the DfES [DCSF] is unable to accept your application for ill health benefits.” The letter informed Miss Firkins of her right to appeal under the Occupational Pension Schemes (Internal Dispute Resolution Procedures) Regulations 1996 (IDRP).
9. On 15 January 2007, Miss Firkins submitted an appeal against the decision not to award her ill-health benefits. With her appeal she submitted a letter from her GP, dated 12 October 2006, and a copy of Professor Rhodes’ report, dated 19 August 2005.  

10. The GP’s letter, dated 12 October 2006, stated:

“…She is very apprehensive about having to work in the school environment again and previous attempts to have her return to work have failed, with subsequent deterioration in her mental state. I do not feel she will be able to work in a part time capacity and I do not foresee a time when she will be fit to work again as a Teacher either.

She has had long term treatment with anti-depressants, she has been referred for counselling and has been assessed psychiatrically. The outcome of all these measures has been disappointing in effecting a cure and there do not appear to be any alternative avenues which we could explore at this stage. ...I do not think there will be a significant improvement in the future.” 

11. Dr Swales, a DCSF Medical Adviser, was asked to advise on Miss Firkins’ appeal. Her report, dated 15 February 2007, concluded:

“…The information submitted as part of the initial application has been reviewed along with the details of the first appeal. …

It is stated that the applicant had some counselling in 2004 and is receiving anti-depressant treatment. It is unclear as to the duration of both medication and counselling. The appeal information states that a psychiatric assessment occurred after the date of the initial ill-health retirement application and hence this information cannot be considered in the appeal process and has to be deemed new evidence.

As there is insufficient evidence to confirm that all treatment modalities have been explored, it is inappropriate to confirm permanency for all forms of teaching. Clarity as to treatment dates and duration is required. If substantial treatment has occurred after the date of the initial application then the client may wish to submit a new application without detriment to the right of further appeal.”

12. On 16 February 2007, TP sent Miss Firkins a copy of the Medical Adviser’s recommendation and informed her that “I am satisfied that the original decision to reject your application was justified and that the information recently submitted does not convince the Medical Adviser to change the original recommendation.  The letter informed Miss Firkins of her right to appeal under the Occupational Pension Schemes (Internal Dispute Resolution Procedures) Regulations 1996 (IDRP).

13. Miss Firkins wrote to TP, on 18 March 2007, requesting clarification of the Medical Adviser’s comments that there was insufficient evidence to confirm that all treatment modalities have been explored. 

14. TP responded on 2 April 2007 as follows:

“Your letter has been passed to the Department for Education and Skills, specifically their Medical Advisors and they have made the following comments:

…Jennifer Firkins has stated in the covering letter for that appeal, that subsequent to her original application, (dealt with by Dr Howell on 15 March 2006) she had seen a psychiatrist. However she has not provided any evidence from a psychiatric assessment and therefore while it is noted she has received medication and counselling it is not clear whether this treatment has been optimised and all psychiatric treatment exhausted.

It would not be appropriate to take a view on the permanence of a psychiatric condition without taking into account a report from a consultant psychiatrist, as it would not be possible to establish whether all appropriate psychiatric therapies had been adequately pursued. …For example cognitive behavioural therapy may well have an important role in Jennifer Firkins’ treatment and there is no evidence as to whether she has received this. …”

15. Miss Firkins submitted a second appeal against the decision not to award her ill-health benefits. With her appeal she sent letters from Professor Rhodes and her GP. Professor Rhodes’ letter, dated 23 July 2007, stated:

“…Although the condition is of no threat to her life, it is likely to continue whenever she is in stressful situations and to be extremely debilitating. I gather that she finds school teaching very stressful, which is understandable, and her severe irritable bowel syndrome has meant that it is not feasible for her to continue in this profession. I would therefore strongly support her request for early retirement on health grounds. I can confirm that the information I am giving you in this letter is not new evidence but clarification of the evidence provided when her first application was submitted.” 

16. Miss Firkins’ GP’s letter, dated 13 August 2007, set out her medical history dating back to 2000 and concluded:

“…In July 2006 she was seen by a psychiatrist who felt she had minor depressive symptoms and he made no changes to her treatment. The psychiatrist did not feel that there was any need for her to be followed up in hospital, and that she would be better managed in primary care, which seemed entirely appropriate at the time. It also appears from the letter that Ms Firkin’s (sic) condition was not so severe that she needed to be referred to the psychiatrist earlier in the course of her illness, and in fact she was only seen on one occasion by the psychiatry team, which again would tend to support the view that she had received all appropriate forms of treatment for her condition well before this date.

It is worth noting that as well as attending the surgery, taking her medication appropriately and being compliant with everything she has been asked to do, Ms Firkins has explored many complimentary treatments to try and improve her general health… Given that every possible avenue appeared to have been explored before she was forced to retire from her post, I am not sure what other available and appropriate treatment the Teachers’ Pensions Agency feel that she should have had before she retired. …”

17. Miss Firkins’ appeal was considered by Dr MacCarthy, a DCSF Medical Adviser, who concluded on 29 August 2007:

“…In her supporting letter Jennifer Firkins requests that her appeal is considered on the grounds of gastrointestinal problems rather than a psychiatric condition. …

In the new evidence her GP summarizes the sources of her stress at work. She was allegedly bullied by her head teacher, under a lot of pressure, and not receiving support, and in particular her head teacher did not allow her free access to toilet facilities while teaching. She was not thought to have a psychiatric illness in requiring urgent treatment in 2004, and follow up in primary care was recommended in 2006 following psychiatric assessment…

It is clear that there has been workplace stress – principally arising from her relationship with her head teacher rather than due to any intrinsic difficulties with the duties of teaching. This together with personal issues resulted in a degree of depression but there is no indication that this is of a severity and chronicity that would in itself preclude teaching. Coeliac disease is completely controllable on dietary restriction of gluten. Therefore as Jennifer Firkins herself states, the grounds for ill-health retirement appear to be the symptoms from IBS..…. All medical conditions are aggravated by stress, IBS particularly so. Therefore she would be unlikely to sustain employment which she found stressful. There is no evidence that the intrinsic duties of teaching have been problematic and therefore it would be reasonable to expect that she would be capable of undertaking at least part-time teaching in another establishment where she was not subject to unreasonable restrictions on access to toilet facilities and where she worked in a supportive environment with normal harmonious relationships with colleagues.
The applicant is a 53 year old primary teacher at…” 

Submissions   
18. Miss Firkins submits:
18.1. Professor Rhodes was of the opinion that because she finds teaching stressful it would not be feasible to continue to work as a teacher on account of her condition and he supported her request for early retirement; 

18.2. Professor Rhodes said in his letter dated 19 August 2005 that she had a long-standing problem.

18.3. TP and DCSF have not properly considered her application as they have not taken account of the medical opinion of Professor Rhodes;
18.4. Professor Rhodes knows her medical history and has monitored her condition and symptoms. DCSF’s medical advisers have not had the opportunity of examining her personally and have expressed opinions without  knowledge of her medical history;

18.5. The DCSF medical advisers are not specialists in gastroenterology; 

18.6. Dr Bajaj told her that she would suffer with irritable bowel syndrome for the rest of her life; 

18.7. The medical advisers do not have prolonged experience of teaching and managing classes of primary school children;
18.8. It is a well known fact that irritable bowel syndrome does not always respond to treatment and most sufferers are advised by clinicians to eliminate sources of stress; however stress is endemic to teaching whether it is full or part time; 

18.9. Her GP has also stated that she is not fit to work as a teacher;
18.10. The medical information form her GP completed should have asked about future treatment and permanency of her illness;
18.11. Following Dr Howell’s decision, it became evident that more clarification was needed from both her GP and Professor Rhodes. Professor Rhodes’ letter of 23 July 2007 clarifies the chronicity and severity of her condition. Dr Smith, her GP, said in her letter dated 13 August 2007 that every possible avenue appeared to have been explored before she was forced to retire;   
18.12. Dr MacCarthy erroneously concluded that she was still teaching when he issued his final report in August 2007 which casts doubt over his conclusions and recommendations;  

18.13. Her health has suffered due to the stressors of teaching and appalling management behaviour;

18.14. She is in receipt of State Incapacity Benefit. Therefore, as far as the Department for Work and Pensions is concerned, she is considered not to currently be capable of doing any work.

19. DCSF submit:

19.1. All relevant information has been taken into account, including the views and evidence of Professor Rhodes and Dr Smith;

19.2. Its medical advisers’ advice is robust, being based on a sound understanding of what teaching involves and a detailed professional knowledge of occupational health matters;
19.3. It is noted that Miss Firkins’ illness was exacerbated by what appears to be (and she perceives as) inappropriate treatment by her former employer and colleagues, and a lack of preparedness on her former employer’s part to make reasonable adjustments to support her in coping at work.
Conclusions
20. The test for incapacity under the Regulations is whether the applicant is unable to serve as a teacher due to illness or injury, despite appropriate medical treatment, and is likely permanently to be so. DCSF’s task was therefore to decide whether, as a matter of fact, based on available evidence including the advice of their Medical Advisers, Miss Firkins met these criteria. Permanence in this context relates to the individual’s inability to work rather than the permanence of the condition itself.
21. In reaching a decision, DCSF must ask the right questions, construe the Regulations correctly and only take into account relevant matters. DCSF should not come to a perverse decision, i.e. a decision which no other reasonable decision maker faced with the same evidence would come to.
22. At the time of their first consideration, DCSF had before them the opinions of the Miss Firkins’ GP, her consultant, Professor Rhodes, and the occupational health adviser. It is clear that it is generally accepted that Miss Firkins is suffering from depression, irritable bowel syndrome and coeliac disease. Professor Rhodes stated that most of Miss Firkins’ problems were stress related but that he supported her application for ill-health retirement. Miss Firkins’ GP and the occupational health adviser both expressed the view that she was not coping with her work as a result of her various conditions. Miss Firkins’ GP stated that no further treatment was planned, but none of the medical experts, however, offered an opinion as to permanency. Dr Howell reached the view that Miss Firkins did not qualify for ill-health retirement on the basis that further specialist advice and treatment was available as she had yet to be psychiatrically assessed. I do not think it could be said, at this time, that a decision that the evidence fell short of supporting the view that Miss Firkins was permanently incapable of working until her normal retirement age, could be said to be unreasonable. Thus, I cannot criticise DCSF’s first decision.  
23. By the time of the second review, in February 2007, the medical advisers had before them a further copy of Professor Rhodes’ report dated 19 August 2005 and a letter from Miss Firkins’ GP, dated 12 October 2006, which stated that Miss Firkins’ had now been assessed psychiatrically but that there were no alternative avenues to be explored at that stage. Dr Swales took the view that clarity as to Miss Firkins’ psychiatric treatment was required and thus there was insufficient evidence to confirm that all treatments had been explored. It seems to me that DCSF, and their medical advisers, simply accepted without question that, because clarification as to the treatment that Miss Firkins had received was required, then Miss Firkins did not meet the criteria for ill-health benefits. In my view, DCSF should have taken the opportunity then to refer back to Miss Firkins’ GP to obtain appropriate clarification as to the treatment received and to request a copy of the psychiatric assessment. Not to have done so amounts to maladministration, that said, I am mindful that Miss Firkins herself took no action on receipt of TP’s letter dated 2 April 2007, which clearly stated that a copy of the psychiatric assessment was required.  

24. By the time of the third review appropriate clarification had been provided as to the extent of the treatment Miss Firkins had received and the outcome of the psychiatric assessment. Miss Firkins’ GP had by this time confirmed that, in July 2006, she was seen by a psychiatrist who felt she had minor depressive symptoms but did not require referral to hospital and, also, that Miss Firkins had not needed to be referred to the psychiatrist earlier in the course of her illness. Professor Rhodes had also confirmed his earlier view that he supported Miss Firkins’ application for ill-health retirement on the basis that she found teaching too stressful.  

25. On the basis that Miss Firkins did not require further psychiatric treatment, Dr MacCarthy reached the view that the grounds for ill-health retirement were irritable bowel syndrome and coeliac disease. He concluded that there was no indication that the irritable bowel syndrome was of such severity and chronicity that it would in itself preclude teaching and that coeliac disease was completely controllable on dietary restriction of gluten and therefore there was no reason why Miss Firkins could not be capable of teaching in a suitable environment. 
26. Miss Firkins submits that Professor Rhodes’ opinion has not been taken into account. She argues that Professor Rhodes expressed the view that she should be medically retired. Clearly however, a person can be regarded as medically unfit to continue for the time being in employment, without necessarily being permanently incapacitated. That the decision maker, in this case DCSF, favours one doctor’s opinion over that of another is not in itself evidence of any perversity in the decision, but simply represents the weighing of one set of evidence against another. It is entirely a matter for the decision maker how much weight they attach to competing evidence, and I see no reason for saying that such a decision was perverse.
27. Miss Firkins questions Dr MacCarthy’s recommendation on the basis that he referred to her as still teaching in August 2007. Whilst I agree that the statement Dr MacCarthy made in his report, if read alone, could imply that he was under the impression that Miss Firkins was still teaching, it is nonetheless clear, particularly given that the remainder of the report is written in the past tense, that Dr MacCarthy was aware that Miss Firkins’ employment had been terminated by the time of his report. 
28. Miss Firkins contends that she has been reviewed by the DWP and has been assessed as meeting the threshold for state incapacity benefits. The criteria for such benefits are different to the criteria for an ill-health pension under the TPS, and, whilst it would not be unreasonable to expect DCSF to take that into account, Miss Firkins still needs to meet the tests under the Regulations that govern the TPS.
29. Miss Firkins submits that DCSF’s medical advisers have not had the opportunity of examining her personally. Whether the medical adviser who is asked to provide an opinion physically examines and talks with the patient, is a matter for the judgement of that doctor. There is in principle nothing wrong with the doctor making his report on the basis of reviewing the patient's medical history.
30. For the reasons given above I do not uphold this complaint.

CHARLIE GORDON

Deputy Pensions Ombudsman

26 January 2009

APPENDIX

REGULATIONS

A teacher’s entitlement to ill health benefits is governed by the Teachers’ Pensions Regulations 1997 (the Regulations).

“Regulation E4 of the Regulations provides as follows:

“Entitlement to payment of retirement benefits

“(1) Subject to regulation E33(2) (application for payment) a person qualified for retirement benefits becomes entitled to payment of them in any of the Cases described in this regulation.

………

(4) In Case C the person-

(a) has not attained the age of 60,

(b) has ceased after 31st March 1972 and before attaining the age of 60 to be in pensionable employment,

(c) is incapacitated and became so before attaining the age of 60, and

(d) is not within Case D [compensation for redundancy and premature retirement]…..

“Incapacitated” is defined in the Regulations as follows:

“A person is incapacitated -

(a) in the case of a teacher, an organiser or a supervisor, while he is unfit by reason of illness or injury and despite appropriate medical treatment to serve as such and is likely permanently to be so….”

Regulation E4(8) provides,

“In Case C the entitlement takes effect –

(a) (refers to members in excluded employment) and

(b) in any other case, as soon as the person falls within the Case…

or (in all cases), if later, 6 months before the date of the last of any medical reports considered by the Secretary of State in determining under regulation H9 that the person had become incapacitated.”
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