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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

	Applicant
	:
	Mrs Seabridge

	Scheme
	:
	Teachers' Pension Scheme (the Scheme)

	Respondents
	:
	Teachers’ Pensions



Subject

Mrs Seabridge’s complaint is that Teachers’ Pensions has refused to pay her a total incapacity pension from the Scheme.
The Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against Teachers’ Pensions because it did not take steps to ensure that it had appropriate evidence upon which to base its decision.
DETAILED DETERMINATION

The provisions of the regulations 

1. The relevant statutory regulations are the Teachers’ Pensions Regulations 1997 (1997 Regulations) and amendments, including the Teachers’ Pensions etc (reform Amendments) Regulations 2006. 

2. ‘Incapacitated’ is defined in the Glossary of Expressions in Schedule 1 of the 1997 Regulations as: ‘unfit by reason of illness or injury and despite appropriate medical treatment to serve as [a teacher] and is likely permanently to be so’.

3. Regulation E8A provides for the payment of total incapacity benefits subject to certain conditions. The first of these of relevance in this case is contained in sub paragraph (2)(a), which states: ‘that (in addition to being incapacitated) the person’s ability to carry out any work is impaired by more than 90% and is likely permanently to be so...’.   
4. Under the Scheme a teacher who is permanently unable to teach (i.e. who meets the ‘incapacitated’ criteria) but can do other work up to normal retirement date, may be eligible for an ill health pension which is based on his/her pensionable salary and accrued reckonable service. Those members who are both totally unable to teach and to take up gainful employment before their normal retirement date may be eligible for enhanced (total incapacity) benefits.    
Material Facts
5. Mrs Seabridge was employed as an IT teacher and had an accident at work on 6 September 2006. She was taken to hospital by ambulance as she had sustained a number of injuries to her left ankle, left wrist, arm and lower back. Since her accident she has become further incapacitated and suffers from a depressive disorder. 
6. Mrs Seabridge left her teaching job on 30 April 2009 and applied for an ill health pension. The application was received by Teachers’ Pensions on 7 July 2009. The application was initially incomplete and a fully completed application was received by Teachers’ Pensions on 19 November 2009. The application was treated as an application for an ill health early retirement pension from service even though the fully completed application was received by Teachers’ Pensions over six months after she left her teaching job. 

7. On 24 November 2009 Teachers’ Pensions wrote to Mrs Seabridge turning down her application for ill health retirement. Teachers’ Pensions said that the reason for their decision was that the medical adviser had concluded that her health was such that it should not prevent her from continuing in her profession until her normal pension age.

8. Mrs Seabridge appealed the decision not to grant her ill health retirement. Under stage one of the Scheme’s internal dispute resolution procedure (IDRP), Dr Jenkins and Dr Edwards were asked to report on the matter. Dr Jenkins concluded in his report dated 26 November 2009:

“At the present time she is suffering from a severe major depressive episode with profound emotionality...This has been present now since at least April 2007. It is unlikely to remit spontaneously. She is not currently receiving effective treatment, and in my opinion she should be admitted to hospital for inpatient treatment and assessment of her major depressive disorder. This would also enable an accurate assessment of her functional ability to be undertaken by the Occupational Therapy staff...

The prognosis in this case is extremely poor. At the present time she is completely unfit to work. Her major depressive disorder is maintaining a gross level of disability, wholly disproportionate to any injuries that she has likely to have received in the course of this accident.”   

9.   Dr Edwards concluded in his report dated 3 June 2010:

“I agree with [Dr Jenkins] that she has been suffering from a major depressive illness for more than the last three years, that she is unfit to work and that her depression is maintaining or helping to maintain a severe level of disability. I also agree that it would be best if she were admitted to hospital for assessment and further treatment. I think it will be very difficult to persuade her of the necessity and advisability of being admitted...

Clearly this claimant is severely ill, the quality of her life is abysmal, she is making no progress and the outlook seems poor. Something needs to be done and what I would suggest is that her GP initially asks Dr Sara Forman, Consultant Psychiatrist to undertake a domiciliary assessment in order to discuss the various therapeutic options with Mr & Mrs Seabridge.”     
10. On 19 November 2010 Teachers’ Pensions wrote Mrs Seabridge informing her that her recent application for ill health retirement had been accepted. Teachers’ Pensions said that she had been assessed as being permanently incapable of continuing in her profession, but it was considered that she would still be able to undertake other gainful employment. Consequently, she was granted ill health retirement but not total incapacity benefits.   
11. Mrs Seabridge appealed the decision not to grant her total incapacity benefits. The appeal with dealt with by the Department for Education (DfE) as a second stage appeal under IDRP. 

12. On 4 February 2011 Mr Mullins, a Consultant Orthopaedic Surgeon, examined Mrs Seabridge and stated in his report:

“...I feel that in the absence of the factors outlined above, and which are ascribed in the reports to Dr Jenkins and Dr Edwards, that one would normally expect these injuries to settle back to their levels prior to the material incident within a period of six to nine months.

As mentioned above however I do concur with Mr Glan Phillips’ opinion that on balance the fall has accelerated the underlying degenerative disease within the lumbosacral spine by a period of three years.
Finally, from my discussion with Mr and Mrs Seabridge today I did attempt to explain some of this to them today in the presence of my chaperone. Mr Seabridge certainly did seem to acknowledge the fact that engaging with medical services would improve his wife’s situation but stated that this would not be possible due to her depressive condition but feels she has made some progress with this in the fact that she would now leave people within the house but feels that it is extremely unlikely she will be able to leave the house to engage the medical profession. This obviously has grossly impeded Mrs Seabridge’s recovery from a fall from standing height and soft tissue orthopaedic injuries.” 
13. Atos Origin, the medical adviser to the Scheme, in their report of 23 May 2011 stated that it was clear from the reports from both Dr Jenkins and Dr Edwards that Mrs Seabridge had developed a serious psychiatric illness sometime after the accident at work in 2006. Neither doctor considered that the resultant condition had been adequately treated. It was therefore clear that further treatment was needed. As she had not fully engaged with the treating services at the time of her initial application, there was scope for improvement in her case. The evidence did not support that her ability to carry out any work was permanently impaired, nor had any subsequent evidence that was available at that time done so. Consequently the criteria for total incapacity are not met.     

14. On 1 June 2011 DfE wrote to Mr Seabridge informing him that their medical adviser had carefully considered all the information provided as part of his wife’s original application and first stage appeal. In light of the advice given by their medical adviser, they were satisfied that the decision that she was incapable of continuing in the profession, but not totally incapacitated was correct. They attached a copy of their medical adviser’s advice. 
Summary of Mrs Seabridge’s position  
15. To put forward a reason for declining her total incapacity benefits as being that there are treatments that would help to improve her health, fails to actually answer the terms set out in the application. Although there are treatments that could improve her health, these treatments are impossible for her to engage with and they “might as well be treatments available on the planet Jupiter”. She cannot engage with these treatments because of her medical problems as certified by many consultants.

16. The reason given for not granting her total incapacity benefits “skips pass, hops over and completely dodges” the whole point, which is that it has been confirmed at a highly qualified level by a consultant psychiatrist that she is totally unfit for work. The prognosis by the consultant psychiatrist is that her condition is ‘extremely poor’. Even though treatments are mentioned, the given prognosis is a guarded one and not positive, or even remotely hopeful of these treatments either being guaranteed or even likely to improve her health to the extent that she would be able to return to a working life. 
17. There could be many reasons why a person cannot have a particular treatment, such as the treatment is not suitable or not available. There are many reasons why a person is not given a particular treatment or perhaps cannot engage in those treatments, for example: they may have prior experience of it and cannot bear to go through it again; it is against their cultural or religious belief; and the impact of their specific symptoms and how they may react to pain and medication might preclude them from receiving the treatment which another person could engage with.

18. It is accepted by all that she is very ill and is totally unfit to work. Even the Department for Work and Pensions’ reassessment has confirmed that she is totally incapacitated by placing her in the unconditional support group. All this boils down to is one aspect of the claim for an ill health retirement pension which still remains and has not been addressed, which is that although treatments are available, the nature of her medical condition precludes her from receiving those treatments. There is no reason for Teachers’ Pensions or DfE not to accept the stated prognosis given by the consultant psychiatrist.
19. It is not for Teachers’ Pensions or DfE to disprove the rationale of the application and to cherry pick the application for any possible reason to decline the application or to limit the benefit granted. However, this is exactly what has happened. It is not right to cherry pick by mentioning treatments which would, could or might help her to improve her health or to slightly improve the quality of her life. The whole picture should be assessed and not just a cherry picked snippet of information which, without the complete picture ignores the impact of highly pertinent factors.

20. A proper consideration of the matter would take into account her present state of health and total incapacity alongside the treatments which would be available to her and the fact that she is unable to engage with them and so preclude her from receiving them due to the severity and nature of her condition. The consideration should also encompass the stated prognosis rather than ignoring it. 

21. Her age should not have any bearing on the decision as to whether or not she is entitled to a total incapacity benefit. The main focus should be the level of inability to work and the prognosis, nothing else should have a bearing on the decision. 

22. The question which she has posed and which still remains unanswered, apart from restating the criteria and decision that she does not meet the criteria, is whether the treatment mentioned by a consultant in a report is sufficient to conclude that this treatment would be likely to improve employability and is actually going to be successfully engaged with. It is obvious from all the reports provided that her mental health is not going to improve, but she is precluded from engaging with the treatments suggested due to the nature and severity of her mental health condition and physical injuries. 
Summary of Teachers’ Pensions’ position                                  

23. Mrs Seabridge’s application could have been considered as an ‘out of service’ case given that it was not received until more than six months after she left pensionable employment. However, given that the partial application had been received well within the timescale a different view was taken. If the application had been treated as an ‘out of service’ case, more stringent criteria would need to be met to obtain ill health retirement. In treating her application as ‘in service’, she has already received favourable treatment.

24. DfE is the manager of the Scheme and Teachers’ Pensions are responsible for its administration. The responsibility for decision making in ill health cases is divided between the two. At the initial application stage and also at the first stage of IDRP, it is the responsibility of Teachers’ Pensions to make a decision taking into account a recommendation from the medical adviser employed by DfE. If a further appeal is made at the second stage of IDRP it is then the responsibility of DfE to make a decision, again after receiving expert advice from their medical advisers. It was the letter of 11 June 2011 from DfE which notified Mrs Seabridge of its decision that her appeal for total incapacity benefits was not upheld. 
25. On considering Mrs Seabridge’s application, they considered the opinion of the medical adviser and could see no clear reason as to why this opinion was unsound and so rejected her application. They rejected the initial application on the grounds that she had not, according to the medical information supplied, engaged in appropriate treatment.
26. The first appeal from Mrs Seabridge was received on 21 October 2010 and contained additional information which could have been available at the time of the initial application and as such was admissible. This was in the form of a report from Dr Jenkins dated 26 November 2009. Another report from Dr Edwards, dated 3 June 2010, was also included which post-dated the initial application but which in any event merely served to confirm Dr Jenkins’ findings. The additional evidence showed that Mrs Seabridge had re-engaged in treatment to the extent of participating in drug therapy, if spasmodically, and agreeing to help from local psychiatric services. It is clear from Dr Jenkins’ opinion that she should in fact receive inpatient care to allow for further detailed investigations to be carried out. It would seem that she was resistant to this. Nevertheless, it is quite clear from this that the further treatment Dr Jenkins was advocating was admission to a hospital for in-depth analysis and treatment of her condition. This was supported by Dr Edwards. 
27. Despite the fact that further appropriate and effective treatment options (i.e. hospitalisation) had not yet been tried they accepted that Mrs Seabridge had at least begun to re-engage in her treatment and so could be considered to be permanently incapacitated and incapable of returning to teaching before she reaches her normal pension age of 60. However, it was considered on medical advice that she could not be considered to be totally incapacitated because not all treatment options with a reasonable prospect of success had yet been tried.  
28. Mrs Seabridge made a second appeal for total incapacity benefits and the matter was referred to a third medical adviser, who agreed that she was incapacitated, but concluded that she did not meet the criteria for total incapacity benefits.  
Conclusions
29. Mrs Seabridge’s initial application was for an ill health pension.  It was rejected altogether. When the matter was dealt with under stage one IDRP by Teachers’’ Pensions she was granted an incapacity pension, but not a total incapacity pension. DfE later endorsed that decision at the second stage of the IDRP.  The matter complained about, and which I am dealing with is Teachers’ Pensions’ decision not to grant a total incapacity pension.  They have in effect made that decision twice.  First in rejecting the initial application and then at the first stage of IDRP. 
30. There is no issue over the granting of the incapacity pension.  Teachers’ Pensions considered the original application when strictly it was out of time and coped with an application that was initially defective.  In principle that application could have been rejected without considering it.  Having considered it, though, I am sure that Teachers Pensions would accept they must be subject to same standards as if they had considered an in time application.
31. Teachers’ Pensions say that the reason Mrs Seabridge was considered to be incapacitated was that she had re-engaged in the offer of treatment or the possibility of admission to hospital. However it rejected her claim for total incapacity benefits based on the advice it received from Atos Origin, which was that she had not fully engaged with the treating service at the time of her initial application. 
32. There appears to be some inconsistency in Teachers’ Pensions’ consideration as to whether Mrs Seabridge had or had not engaged in any treatment. On the one hand it accepts that Mrs Seabridge is incapacitated because she had re-engaged in the offer of treatment, but on the other hand, it refuses to grant her total incapacity benefits because at the time of her initial application she was not fully engaged with the treatment services. 
33. Teachers’ Pensions say that based on the medical advice she could not be considered to be totally incapacitated because not all treatment options with a reasonable prospect of success had yet been tried. What they have not said clearly is why those treatment options are likely to make a difference between her permanently inability to serve as a teacher (which is it is accepted is the situation) and her ability to carry out any work being permanently impaired by more than 90% (which they say is not the situation).  
34. Both Dr Jenkins and Dr Edwards said that Mrs Seabridge was not receiving treatment for her condition and that she should be admitted to hospital for assessment and treatment for her depressive disorder. But neither doctor had specified, and Teachers’ Pensions did not clarify with them, exactly what this treatment might be, how likely it was to be effective or how soon after having the treatment Mrs Seabridge was likely to improve so as to not meet the criterion for total incapacity. 
35. Teachers’ Pensions say that the further treatment referred to by Dr Jenkins was admission to a hospital for in-depth analysis and treatment of her condition. But Teachers’ Pensions needed to know what the probability was of the treatment being effective.  I find that it was maladministration on the part of Teachers’ Pensions not to have attempted to clarify the untried treatment with either Dr Jenkins or Dr Edwards.  
36. I agree that if, at the time of her application, there were any untried treatments which were likely to improve Mrs Seabridge’s condition (and reduce her impairment below 10%) then she should have been engaging with these treatments insofar as her illness permitted that. 
37. I acknowledge that this is a difficult case for Teachers’ Pensions.  But for the very reason that it is difficult – being that Mrs Seabridge’s limited engagement with treatment is a symptom of her condition – Teachers’ Pensions needs to be very clear in its own mind, on the evidence it has, whether the untried treatments are practicable and likely to be of beneficial effect.

38. I have given some thought to the effect the maladministration described above will have had on Mrs Seabridge. I find that it will have caused her a measure of distress and inconvenience and that this should be recognised. 
39. In summary, I am upholding Mrs Seabridge’s complaint against Teachers’ Pensions on the grounds that: 

· its consideration of whether she had or had not engaged in any treatment for the purpose of considering her for an ill health pension as compared to total incapacity benefits was inconsistent; and

· it failed to clarify with Dr Jenkins or Dr Edwards what the untried treatment might be and its potential effect on her ability to work.

40. I am remitting this case to Teachers’ Pensions as the party responsible for the decision complained about.  
Directions  
41. I direct that, within 21 days of the date of this determination, Teachers’ Pension will ask Dr Jenkins and Dr Edwards to clarify the treatment available to and untried by Mrs Seabridge. On receipt of the clarification from Dr Jenkins and Dr Edwards, Teachers’ Pensions will review Mrs Seabridge’s application. If on reviewing the matter Teachers’ Pensions considers that there are untried treatments, it will need to understand what those treatments are and their effect on her ability to work before her retirement date 
42. I also direct that, within the same 21 days, Teachers’ Pensions shall pay Mrs Seabridge the sum of £250 in recognition of the distress and inconvenience she has suffered as a result of the maladministration I have identified. 
Tony King

Pensions Ombudsman 

26 November 2013 
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