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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mr E Roberts 

	Scheme
	:
	Teachers’ Pension Scheme (the Scheme)

	Respondents
	:
	Cornwall County Council, (Cornwall)

Teachers’ Pensions (the scheme administrator) (Teachers’ Pensions)
Department for Children Schools and Families (DCSF)




Subject

Mr Roberts’ complaint is that:

· Teachers’ Pensions has wrongly suspended his pension and is wrongly seeking reimbursement of pension paid to him between March 1999 and July 2007; 
· Mr Roberts’ complaint against Cornwall is that it wrongly advised Teachers’ Pensions that his last day of pensionable service was 31 March 1997 rather than 28 March 1997 and it has prematurely destroyed his personnel records, which would have included his letter of resignation.

The Ombudsman’s determination and short reasons

The complaint should be upheld against Cornwall because:

· on the balance of probabilities, Mr Roberts retired on 28 March 1997 and Cornwall notified the wrong date to Teachers’ Pensions;

· Cornwall should have notified Teachers’ Pensions of Mr Roberts’ re-employment almost as soon as it began.


DETAILED DETERMINATION

Material Facts
1. It is relevant to this complaint that the regulations applicable to the Scheme changed with effect from 1 April 1997.  Before that date the regulations in force were the Teachers’ Superannuation (Consolidation) Regulations 1988 (the 1988 Regulations).  With effect from 1 April 1997 the 1988 Regulations were replaced by  the Teachers’ Pensions Regulations 1997 (the 1997 Regulations)

2. Both sets of regulations provided for pensions to be paid to teachers who were incapacitated.  The definitions were slightly different, however.  The Glossary of Expressions in Schedule 1 of the 1988 Regulations said:

““Incapacitated”  A person is incapacitated— 

(a) in the case of a teacher, an organiser or a supervisor, while he is incapable by reason of infirmity of mind or body of serving efficiently as such …”

The Glossary of Expressions in Schedule 1 of the 1997 Regulations said

““Incapacitated” A person is incapacitated—  

(a)in the case of a teacher, an organiser or a supervisor, while he is unfit by reason of illness or injury and despite appropriate medical treatment to serve as such and is likely permanently to be so …” (emphasis added)

3. Both sets of regulations contained provision for a pension payable on the grounds of incapacity to cease where the person “ceases to be incapacitated”. 

4. In practice, for ill-health retirements that took place before 1 April 1997, generally the retired teacher was allowed to work for limited periods as a teacher for up to 2.5 days a week before their ill-health pension was affected. For retirements on or after 31 March 1997 (where the payment of an ill-health pension commenced on or after 1 April 1997), the expectation was that an ill-health pension should automatically be suspended if the teacher returned to work as a teacher, even if the employment undertaken was on a part time basis.  

5. The fact that this change in practice was to be made was understood in advance.  It seems to have been explained as, and accepted to be, a consequence of the introduction of the 1997 Regulations.  I have been provided with a November 1997 circular (number 15/97) published by DfEE (DCSF’s predecessor) which describes the policy as follows:
“
Re-employment
51
The Education (Teachers) Regulations have been amended so that teachers cannot be appointed to posts covered by those regulations while they remain in receipt of an ill-health retirement pension which becomes payable after 31 March 1997.  This is because the definition of incapacity has been changed … so that eligibility depends on being permanently unfit to teach. … Teachers whose ill-health retirement benefits became payable before 1 April 1997 may still return to teaching in a limited part-time capacity.  However, if it appears from the amount of work they undertake that they are no longer incapacitated, their circumstances may be investigated to see whether they remain entitled to ill-health retirement benefits.”

6. In January 1998 Teachers’ Pensions wrote to local education authorities (which would have included Cornwall) about the returns required for 1997/1998.  That letter said:

“Re-employment
12.
The Department [DFEE], because of changes in the regulations, requires that we request from employers, notification of the appointment of all teachers who were in receipt of their pension awarded on or after 1 April 1997.”

7. Mr Roberts was employed by Cornwall as a Head Teacher.  In the period leading up to early 1997 he was absent from work due to illness.

8. Before the proposed changes to the pension regulations took effect, Mr Roberts’ union representative made him aware of them and the different way that a return to work would be treated.
9. In December 1996 Mr Roberts made an application for an ill-health pension under the Scheme.  On 24 February 1997 he was sent a letter by Teachers’ Pensions telling him that he was eligible for an ill-health pension and should agree a suitable retirement date with Cornwall.  

10. Teachers’ Pensions wrote to Cornwall on 25 February saying that Mr Roberts was eligible for an ill-health pension and enclosing a form for completion. Amongst other things the form asked for the last date of actual work as a teacher and the date up to which salary was paid.
11. On 25 February 1997 Mr Roberts wrote a letter of resignation.  His letter begins, “It is with great sadness that I write to formally resign as Head Teacher … as of 28 March 1997”.  (28 March was a Friday.)
12. The final instalment of salary Mr Roberts received from Cornwall included payment until 31 March 1997.

13. Cornwall completed the form referred to above and returned it to Teachers’ Pensions.  It identified 31 March as Mr Roberts’ last day of work and the date he was paid up to.  

14. Teachers’ Pensions say that Mr Roberts would have received Leaflet 192 amongst his retirement papers, containing the following information:

“Re-employment following the award of infirmity benefits 

What must I do if I wish to take up re-employment?

Infirmity benefits are awarded on the basis that you are medically unfit to teach.  In some circumstances, it will be totally inappropriate to consider a return to teaching.  There may be instances where a case for returning to teaching can be made for therapeutic reasons; this would be where medical opinion agrees that it would be beneficial.  In any case, if you do resume teaching in any capacity it will be necessary for your employer to be satisfied of your medical fitness to teach.

What happens if I return to full-time teaching?

If you return to full-time teaching, your pension will be stopped.  The pension would only be put back into payment if you suffered a subsequent breakdown in health and satisfied us that you had again become unfit to teach.  Alternatively, your pension would be put back into payment if you suffered a subsequent breakdown in health and satisfied us that you had again become unfit to teach.  Alternatively, your pension would be put back into payment if you reached 60 and were no longer in pensionable employment.  When pension payments resumed, your retirement would be re-calculated to include any extra reckonable service, the revised enhancement and new salary rates.  If this resulted in an increased pension and lump sum, you would receive the balance of the lump sum and the new pension would be put into payment.

What happens if I return to part time teaching?  

If you return to part time teaching after a reasonable period of time, we will make enquiries of your employer to establish if, on appointment, you satisfied the requirements of the Education (Teachers) Regulations 1993, as amended, as to your health and physical capacity to teach.  If your employer is satisfied that you have become fit enough to resume teaching, your pension will stop.  Payment of your pension would not be resumed before you reached 60 unless subsequent medical evidence showed that you had again become unfit to teach.

What happens if I take up employment outside teaching?    
Re employment outside the teaching profession will not in any way affect payment of your pension. 

15. Mr Roberts says he telephoned Teachers’ Pensions during March 1999 to ensure that some part time work he was planning with Cornwall’s ‘Education out of Schools’ (EOOS) would not affect his pension. There is no written record of the telephone conversation.  However Mr Roberts says he remembers he was told that he could work on a part time basis without affecting his ill health pension unless he reached the particular salary level on which his pension was based. Mr Roberts says that his wife was the only witness to this telephone conversation.
16. In March 1999 Mr Roberts undertook some tutoring in his home on a “one to one” basis with pupils who had been excluded from mainstream education.  He was employed as a supply teacher to do this by Cornwall. 
17. Cornwall’s records say that Mr Roberts’ first day of supply teaching was 1 March 1999. Teachers’ Pensions say that Cornwall did not notify them in annual returns as requested in the 1997 letter.
18. Mr Roberts’ says that his working hours reduced substantially because of his very poor health in April 2004 as follows: 
 24 April 2004 - 9 February 2007, 5-8 hours per week

19 March 2007 - 20 July 2007, 5 hours per week

19. At some point after he retired (Cornwall has said in 2002) Mr Roberts’ personnel records relating to his full time employment were destroyed. 

20. On 11 July 2007 Teachers’ Pensions told Cornwall that from information they had received concerning Mr Roberts’ employment he was no longer entitled to receive his ill health pension and should not have received this pension for the duration of his paid employment. Teachers’ Pensions said there was an overpayment of approximately £97,000. 

21. Teachers’ Pensions told Cornwall that in addition to the overpayment, there were outstanding contributions owed by Mr Roberts, since part of his further employment had been undertaken on a full time basis.  In this respect, Mr Roberts owed approximately £5,000, with the authority also owing contributions with interest.

22. Mr Roberts was told on 11 July 2007 that his pension would be suspended with effect from 25 July 2007. Teachers’ Pensions now seek reimbursement of Mr Roberts’ pension for the period March 1999 to July 2007.

23. On 27 July 2007, as a result of Mr Roberts’ deteriorating health his part time work as a home tutor came to an end. Mr Roberts attended appointments with a specialist nurse and his GP. His GP signed him off from work following discussions with his Cardiology Consultant. 

24. During the course of the complaints process, Cornwall conducted their own investigation to try to establish what the correct date of Mr Roberts’ retirement was, and whether they had mistakenly informed Teachers Pensions of an inaccurate date in March 1997.  

25. On 5 June 2008, Cornwall wrote to the DCSF to explain the outcome of their investigation.  They said:

“Cornwall County Council cannot evidence whether a clerical error might have occurred when dealing with Mr Roberts’ last day of employment and ill health retirement, given that the personnel file was destroyed in 2002… as per normal County Council procedures…

It is possible that a member of staff could have misinterpreted the information and thought that 31 March 1997 would be an acceptable leaving date for ill health retirement which would be covered by the current regulations at that time.  Given that it was normal practice for Cornwall to mutually agree a leaving date of the last day of full or half pay to be the last day of employment and that Mr Roberts was still receiving full pay at that time, leads me to believe that an earlier date than the last day of full pay was agreed in order that he could retire under the old regulations…

Having spoken to colleagues in the personnel team there is a possibility that if the leaving date was not agreed until later in the month it may have been too late to change the payroll for that month, in which case Mr Roberts’ salary would have been paid up to 31 March.  The administrator could have therefore inserted this date on the form without appreciating the significance of this error…

It is therefore my opinion based on the information available to me that Mr Roberts’ last day of employment should have been 28th March 1997 and that his ill health retirement benefits should have become payable from 29th March 1997…”

Teachers’ Pensions has agreed not to seek repayment of the perceived overpayment of Mr Roberts’ pension pending the outcome of this investigation.   

Summary of Mr Roberts’ position  

26. Mr Roberts does not agree that any of his further employment was undertaken on a full time basis, that his pension should be suspended or that Teachers’ Pensions should seek an overpayment of pension from him.
27. Mr Roberts says he did not notice that his final payment of salary included payment of salary until the end of 31 March 1997, making his last day of pensionable service 31 March 1997.   

28. Mr Roberts did not query his notification of pay for March 1997 since he thought he had no reason to.  His salary was normally divided into 12 equal monthly instalments irrespective of how many days were in each month. 

29. Mr Roberts says that he did not receive leaflet 192.

30. Mr Roberts says that he had no reason to draw Cornwall’s attention to an overpayment because he was not aware there had been one.  Mr Roberts was feeling particularly distracted by his depressive illness and doubts if he would have noticed any discrepancy with his salary payments.  

31. Mr Roberts denies that his re-employment continued unbroken from March 1999 until June 2007, and that some of this was on a full time basis.  Mr Roberts says he was employed on a “one to one” basis with a child who had been excluded from school.  Payment was only for hours worked.  No payment being made during the school holidays or when the child was ill or absent unless he was asked to work with another child.  Where a child was integrated into a school or left the area, the hours were automatically withdrawn. 

32. The absolute maximum length of any continuous part time employment was never more than half a term. Mr Roberts’ work was non-contractual and he was paid only for the actual hours he taught.  In this capacity it was not possible to work full time because there were not enough ‘contact hours’ in one week.

33. Mr Roberts says that, when he undertook the additional work, he was not asked about his physical fitness to teach.  For example, he was not given a medical questionnaire to complete.  

34. Mr Roberts has said that he contacted Teachers’ Pensions by telephone in 1999 before he took up his part time employment in March of that year, and that he was advised that re employment was acceptable providing his earnings were within certain limits.

35. Mr Roberts says that his retirement should be considered as falling before 1 April 1997 on the basis of his letter of resignation from an earlier date, in the belief that if he is successful his pension will recommence and the overpayment rendered irrelevant.

36. Mr Roberts says that he has not exceeded the “salary of reference” in accordance with Teachers’ Pensions’ guidelines, which state that no retired person can receive a teacher’s pension and a teacher’s salary at the same time if the salaries when added together add up to more than the teacher’s salary of reference where the salary of reference is the highest annual salary rate in the last 3 years of pensionable employment.

37. The Union providing support to Mr Roberts has provided contemporaneous correspondence between them and Teacher’s Pensions’ predecessor relating to practice before 1 April 1997.  They say that Mr Roberts should be dealt with in accordance with that practice – including that the amount of part-time work he could do would have been a matter for him and his medical advisers, and that as long as he did not (or could not) work full-time his pension would be unaffected.
Summary of Cornwall’s position

38. Cornwall’s policy is to store information held on employees for a period of 5 years following an employee’s contractual leaving date.  This means that Mr Roberts’ personnel records would have been destroyed in 2002.  His re-employment has only been on a supply teacher basis and Cornwall does not hold files on casual employees. At the time Mr Roberts left his employment with Cornwall, no reasons for leaving were recorded on Cornwall’s pay system.

39. Cornwall agrees that from the form submitted by them to Teachers’ Pensions a leaving date for Mr Roberts was inserted by Cornwall as 31 March 1997. Although Teachers’ Pensions has provided a copy of the form this does not show the date on which Cornwall completed the form. Cornwall said that the payroll team has cut off dates for inputting data after which further changes cannot be made until the following month. There is therefore a possibility that if the leaving date was not agreed until later in the month it may have been too late to change the payroll for that month, in which case Mr Roberts’ salary would have been paid up to the end of 31 March 1997. An administrator could have inserted a date of 31 March without appreciating the significance of the error.   

40. Cornwall are surprised that they have inserted this date since their staff were aware that this could have a negative impact on an individual should he choose to return to work in the future.  Cornwall suggest that their staff may have misinterpreted the Regulations, or that since Mr Roberts’ letter of resignation clearly states a requested leaving date of 28 March 1997, there has been a clerical error.          

41. Cornwall say that in their experience it was normal practice for them to recommend that a teacher should seek advice from his trade union before agreeing a leaving date with Cornwall.   Cornwall’s Personnel Support Officer says that she cannot imagine that Mr Roberts’ trade union would have recommended a leaving date of 31 March 1997 in the knowledge of the forthcoming change to the Scheme Regulations.  In normal circumstances a trade union would recommend that the employee exhaust the payment of contractual full and half pay before retirement.  Most cases therefore dealt with by Cornwall the last day of an employee’s pensionable service would be on half pay and would be their retirement date.  Since Mr Roberts was still receiving full pay at the time his ill health retirement application was granted Cornwall assume that the trade union had recommended an early leaving date so that the pre April 1997 Regulations would apply.   

42. Cornwall confirmed they have difficulty in identifying any teachers who retired before 1999/2000 on health grounds who may currently be working. Prior to 1999/2000 no reasons for leaving Cornwall’s employment were recorded on their payroll system.  Although Teachers’ Pensions has been asked to provide a list of teachers who have retired from Cornwall on ill health grounds the list has not been forthcoming.   

43. Cornwall is of the opinion that there is sufficient doubt as to whether the date of leaving recorded on the form was correct.  Based on the information they have seen Mr Roberts’ last day of employment should have been 28 March 1997 and his ill health retirement benefits should have been payable from 29 March 1997. 

Summary of Teachers’ Pensions’ position

44. Teachers’ Pensions say that section 7 of Mr Roberts’ application for ill health early retirement stated that his pension might be stopped if he undertook further teaching employment.  In the declaration on the same form he agreed to inform Teachers’ Pensions if at any time he returned to employment in education, however he has failed to do so.

45. Teachers’ Pensions say that the letter notifying Mr Roberts of his retirement benefits would have reminded him of this point and amongst the documents given to him on his retirement was Leaflet 192. In it the issue of re employment after receiving retirement benefits is explained in full.

46. Teachers’ Pensions say that Cornwall having engaged Mr Roberts in part time employment in 1999, must have been satisfied as to his health and physical capability, and have concluded that he was no longer incapacitated.  

47. Teachers’ Pensions appreciate that Cornwall are of the opinion that their administrator may have made a mistake  however, this mistake has not been sufficiently evidenced and Teachers’ Pensions cannot agree that Mr Roberts’ pension should be recalculated. 

48. Teachers’ Pensions say there is no record of Mr Roberts’ telephone call in March 1999. They say that it is not clear what was said, though they can be confident that, Mr Roberts cannot have said that he was an ill health pensioner whose pension started on 1 April 1997 otherwise he would have been told that his pension would stop immediately he started further employment.    

49. During the course of this investigation Teachers’ Pensions agreed that Mr Roberts has not undertaken full time work, however, they say that the nature of his re-employment has an effect on his retirement pension. They have calculated that Mr Roberts’ service during the period of three years from 1 April 1999 to 31 March 2002 exceeded half time in each of those years with an average of 62% of normal whole time over the three years.  On this basis Teachers’ Pensions are of the opinion that Mr Roberts’ pension could not continue to be paid under the terms of the Regulations applying before 1 April 1997, even if those Regulations applied. 

Summary of DCSF’s position

50. DCSF’s view of the issue of the date of retirement is as follows:

“On 24 February 1997 Teachers’ Pensions wrote to Mr Roberts to confirm the successful outcome to his application for ill health retirement benefits and explained that the benefits would be put into payment from the day after cessation of his pensionable employment.  The statement, showing details of how the benefits had been calculated, which was sent to Mr Roberts the following month, indicated that the dates both of the last date of pensionable service and the last date of reckonable service as 31 March 1997, and the payable date for benefits as being 1 April 1997.  At no time either at the time of receiving this statement or subsequently, did Mr Roberts query with Teachers Pensions the information provided in this statement.   

51. DCSF remain of the view that Mr Roberts was correctly awarded his ill health retirement benefits from 1 April 1997, since the correspondence received from Cornwall showed that Mr Roberts’ last day of pensionable service was 31 March 1997, and there is no other compelling evidence to supplant this. 

52. DCSF are satisfied that Teachers’ Pensions’ decision to stop Mr Roberts’ pension following receipt in June 2007 of a certificate of re employment, in line with Regulation E13 is the correct decision.

53. DCSF say that they may be able apply discretion as to repayment, following government guidelines and the completion of a completed means questionnaire.

Conclusions

54. Mr Roberts’ point about not having exceeded the salary of reference is, I regret, irrelevant.  The salary of reference is a maximum that applies whether retirement was due to incapacity or not.  This issue here is whether Mr Roberts still qualified for an incapacity pension, not whether his total income from time to time exceeded the salary of reference.
55. I find as a fact that on the balance of probabilities Mr Roberts’ did retire on 29 March 1997.  My reasons follow.

56. First, Mr Roberts’ letter of resignation says that his retirement should be effective from 29 March 1997.  That was a Friday and it would have been inconvenient to have worked on the Monday.  But Mr Roberts does not say that his resignation is effective from 31 March with his last day of work being 28 March, which is how he is now being treated. Furthermore, Mr Roberts and his union representative were aware of the significance of the change in regulations.  In addition, Cornwall have accepted the likelihood of error in notifying Teachers’ Pensions of the date.  
57. The fact that Mr Roberts was paid until 31 March, and the fact that his pension statement gave the effective date of retirement as that day are more probably uncorrected errors than a reflection of the facts.  In particular, Mr Roberts himself did not correct them. But he may not have noticed.  I do not conclude from the fact that Mr Roberts did not correct the date or complain about an overpayment of pay that his actual date of retirement should be taken as 31 March.
58. It follows that I find there was maladministration by Cornwall in not ensuring that the notification of Mr Roberts’ retirement was consistent with his resignation.
59. The distinction between Mr Roberts’ alternative treatments depending on which regulations were applicable seems to me to be based on a construction of the regulations that they do not support.
60. The only material difference between the two sets of regulations is that for a teacher to be regarded as incapacitated under the 1997 Regulations the lack of fitness to serve as a teacher had to be likely to be permanent.  Previously there was no explicit permanency requirement. (I shall disregard the possibility that there was an implicit permanency requirement since I understand that it was accepted that incapacity needed to last only for the foreseeable future, which was regarded as at least two years.)
61. I do not see how a short term return to part time work (which it is said was permitted under the earlier regulations but not under the 1997 Regulations) was relevant to the likelihood of permanency in any individual case.  Perhaps, though it is academic, when viewed as a group people who are only temporarily unfit are more likely to be able to return to work part time than those whose illness is permanent. But that does not mean that those who do work part time are likely to still be temporarily unfit. And anyway Teachers retiring under the 1988 regulations might have been permanently or temporarily unfit at the time; it was not necessary to identify which.  Most importantly, in any individual case there need be no connection at all between the severity of illness and its potential longevity.  

62. On a return to work, or indeed at any other time, the only material question under either set of regulations was whether Mr Roberts was fit to serve as a teacher.  If he was fit, the pension was not payable.  If he was not fit it was potentially payable, but under the 1997 Regulations explicitly only if the lack of fitness was likely to be permanent.

63. However, there evidently was a custom of allowing some part time work for those who retired before 31 March 1997. If, as is likely, there was an intended policy change from allowing some part time work to not doing so, it is not reflected in the change in regulations in 1997.  It could not be because the original more lenient approach is not reflected in the 1988 Regulations.   Being customary, but not in the regulations in the first place, it could not be removed.

64. So Mr Roberts would have been allowed limited part time work under the earlier regulation, as a matter of custom not law.  In my judgment he ought to be treated consistently with that custom since he in fact retired on 28 March.  But I would reach a similar conclusion even if there was continuing doubt about the date.  31 March 1997 has no statutory relevance to whether Mr Roberts could work part time without loss of pension.  It is only relevant to a change of practice that has no clear foundation in law.  It is in effect discretionary and I do think it should be treated as a mandatory divide between the two different approaches.
65. However, that is not the end of the matter, because Teachers’ Pensions say that even under the 1988 Regulations, given Mr Roberts’ hours, he would have been considered as no longer incapacitated.
66. I have taken into account the documentation provided by Mr Roberts’ Union.  It is not entirely consistent in its description of the practice at the time – but I am not satisfied that Mr Roberts would, in effect have been allowed to do as much part-time work as he and his medical advisers thought was appropriate as long as he did not work full time.  I accept that if he had worked more than half-time his continuing unfitness o serve as a teacher would legitimately have been in question.

67. So assuming that Mr Roberts had telephoned and explained that he was a pre April 1997 retiree (which is what he would have believed and should have said if he gave complete information) he ought to have been told that he could work up to half time without immediate loss of pension, but that even so his fitness might be reassessed in the light of actual hours worked. Acting logically he would then have been cautious and have ensured that his pension was not prejudiced.

68. If Mr Roberts did not telephone Teachers’ Pensions at all, or did but was misinformed as he says he was, then the fact that he was in employment should have come to light in Cornwall’s annual return in (about) April 1999, within a month or so of Mr Roberts restarting work.  (Cornwall’s records should have told them, albeit incorrectly, that Mr Roberts’ pension began on 1 April 1997, so he would have been in the class of retired teachers of which Cornwall were required to notify Teachers’ Pensions.) 
69. I find that there was further maladministration by Cornwall when they failed to notify Teachers’ Pensions of Mr Roberts’ re-employment.

70. If the re-employment had come to light early on, as it should have, it might have fallen within the limited amount of work that Mr Roberts could have carried out without loss of pension. (And since the two and a half day part time rule was customary, not statutory, it ought to be applied with discretion.) If it had not fallen within that, Mr Roberts could immediately have ceased work and reapplied for a pension under the 1997 Regulations.  Whether he would have received one then or later would have depended on whether he was regarded as permanently unfit to serve as a teacher - and the mere fact that he had recently been in limited employment would not be a complete bar to that.
71. There are different possibilities at each stage.  Even at the final stage there remains the possibility that if Mr Roberts had not been granted a pension under the 1997 Regulations, being fit to teach he could then have mitigated his loss by doing so until he fell ill again and reapplied for a pension – which he might or might not have been granted, and so on.
72. The least probable outcome of the various uncertainties, though, is that Mr Roberts would have been without a significant proportion of his original retirement income from 1999 to his normal retirement age.  That is the position he will effectively have been put in if he has to repay the £97,000 (approximately) that he has been asked to and if his pension remains suspended.
73. On the other hand, one thing that would certainly not have happened is that Mr Roberts would have retained all his earnings from re-employment and his pension – and remained entitled to a pension now. 
74. It the particular circumstances of this case I consider a proper outcome (which lies between the two improbable results above) is that Mr Roberts should end up in as near as possible the position as he would have been in if he had not been re-employed after March 1999.  So:
· Mr Roberts should be required to repay the overpayments over a suitable period;
· Cornwall (who should have notified Teacher’s Pensions in April 1999 of the reemployment) should compensate Mr Roberts for the difference between the pension that he received over the period from April 1999 to July 2007 that he will now have to repay and his actual income, and;
· Teachers’ Pensions should consider whether Mr Roberts would in July 2007 have fulfilled the definition of incapacity then in force (but not treating him as having become re-eligible for membership of the Scheme in his post 1999 employment). If so his pension should recommence with effect from that date.
75. I also consider that Mr Roberts will have suffered distress because of everything that led to a demand for repayment of a significant overpayment which would not have arisen had there been no maladministration.  

Directions

76. Within 28 days of the date of this Determination Cornwall are to notify Mr Roberts of the total net amount he was paid after 1 April 1999 during all periods of reemployment.

77. Also within 28 days of the date of this Determination Teachers’ Pensions are to notify Mr Roberts of the total net amount of pension paid after his initial re-employment in March 1999 (unless they consider that his work in that month was within that allowable under the practice applying to retirements under the 1988 Regulations, in which case the period shall begin on 1 April 1999).
78. On Mr Roberts’ written agreement that he will pay the lump sum described below directly to Teachers’ Pensions and that he will pay the balance of the overpayment to Teacher’s Pensions over 100 months (the period over which it arose):

· Cornwall are to pay him a lump sum equal to the total overpayment notified by Teacher’s Pensions less the sum he earned between April 1999 and July 2007;

· Teachers’ Pensions are to accept repayment on the terms agreed to and take no further action in respect of as long as the terms are complied with;

· Teachers’ Pensions are to decide, taking into account such medical evidence as they may require and/or Mr Roberts may provide, whether Mr Roberts was incapacitated on the date his re-employment ceased in July 2007 under the definition in the 1997 Regulations.

79. If Mr Roberts does not give his written agreement within 28 days of receiving the figures referred to in paragraphs 76 and 77,:

· Cornwall shall not be required to make the payment described above;

· Teachers’ Pensions may pursue the total overpayment in a manner consistent with public sector guidelines.

80. If Teachers’ Pensions decide that Mr Roberts was incapacitated in July 2007 his pension is to recommence at the rate that would have been in force had it been in continuous payment since his retirement in 1997.  No interest need be paid on past instalments as interest had not been taken into account in the overpayment calculation above. 
81. Within 28 days of this Determination Cornwall are to pay Mr Roberts £500 as compensation for the distress caused by their maladministration.
TONY KING

Pensions Ombudsman

27th January 2010 
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