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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	Mr H Charman

	Scheme
	NHS Injury Benefits Scheme (the Scheme)

	Respondents
	NHS Business Services Authority (the Authority)


Subject

Mr Charman says that the Authority should have granted him Permanent Injury Benefit (PIB) because he suffered a back injury in the course of his NHS employment.
The Pensions Ombudsman’s determination and short reasons

The complaint should not be upheld because on the basis of the medical opinion considered by the Authority, the decision cannot be considered to be perverse. 

DETAILED DETERMINATION

Material Facts

1. Mr Charman was born on 11 May 1960. He was employed as a Mental Health Care Assistant by Cornwall and Isles of Scilly Health Authority. He suffered two injuries to his back; the first at home in 1995, and the second in the course of his NHS duties in 1999. His NHS employment was terminated on 30 September 1999 and he submitted an application for PIB on 13 October 1999.
The 1995 Injury
2. On 1 July 1995 Mr Charman hurt his back.  According to medical reports it happened whilst moving a barrel of washing in his garden. He consulted an osteopath (Mr I M Smart) who diagnosed a severe back strain at L4/5 for which he received treatment. At the end of August he complained to his GP of sciatica and he had a consultation with a Mr Denn (Associate Specialist in Orthopaedics) on 20 November 1995.
3. Mr Denn noted that Mr Charman’s pain had come on for no apparent reason without any history of injury. He found no neurological signs or weakness in his legs and came to the conclusion that Mr Charman had suffered a prolapsed intervertebral disc with sciatica but symptoms had improved to the extent that no further investigation or treatment was required.
The 1999 Injury
4. In February 1999, against his wishes, Mr Charman was moved to a supported house for clients with learning difficulties. After a month, he says he started to get increased back pain as a result of the physical nature of the work.

5. On 24 May 1999 Mr Charman had an accident at work. The accident report recorded that he was pushing a client in a wheelchair off the pavement onto the road, jarring his back and causing severe pain in the lumbar region. The report also stated that on arrival at work that day he had told his manager that he had been cycling the previous day and his back was hurting.

6. Mr Charman consulted his GP who referred him for physiotherapy. When it was noted that his back pain had become worse as a result of this treatment he was referred to Mr D J Bracey (Consultant Orthopaedic Surgeon). M Bracey queried the earlier diagnosis of a prolapsed disc noting that there had never been any neurological signs. He noted a history of ongoing back pain which he described as intermittent and mechanical in nature. He found physical examination unremarkable as were x-rays of the lumbar spine. He concluded that Mr Charman was suffering from recurrent, non-specific back pain for which there was no surgical solution.
Application for PIB

7. Mr Charman then made an application for PIB which was rejected by the Authority on 9 November 2000 on the advice of their medical adviser.

“In order to be entitled to PIB your condition must be attributable to the duties of your NHS employment and must have resulted in a permanent reduction of your earning ability.

The Scheme’s independent Administrators, on the advice of our Medical Advisers, have concluded that your condition is not attributable to your NHS duties. The Scheme’s Medical Adviser has considered all the medical evidence held on file consisting of your Occupational Health records, Industrial Injuries Disablement, Medical Boarding documents and GP medical notes before coming to this conclusion. In coming to this decision, the Medical Officer has also considered the recently published ‘Guidelines for the Management of Low Back Pain at Work – Evidence Review and Recommendations.”
8. Mr Charman appealed against the decision in January 2001enclosing a copy of a report from Mr D Scobie (Registered Osteopath) as new medical evidence. Mr Scobie’s diagnosis and opinion was that Mr Charman was suffering from a lesion to one of his lower lumbar discs, most probably the lumbo-sacral (by its tenderness to touch) and that his 5th lumbar nerve showed signs of involvement with his condition. He believed that the lesion arose from manoeuvring a laden wheelchair down a curb whilst Mr Charman was at work.

9. Mr Charman’s appeal was rejected by the Authority in a letter dated 27 March 2001. In coming to this decision they had relied upon advice from their medical adviser’s report which stated:

“The report from the osteopath supports the previous advice given in this case, which is that the claimant suffers from degenerative changes affecting the lumbar spine. As previously advised, these changes are constitutional and would have been aggravated, not caused, by NHS employment.

Entitlement to Permanent Injury Benefits requires that the disease be wholly or mainly attributable to NHS employment. Quite clearly, this is not the case in this instance.”
10. Mr Charman made a further appeal against the decision to refuse PIB on 13 June 2002 and enclosed a copy of a report from Mr T D Scott (Consultant Orthopaedic Hand Surgeon) which stated:

“A copy of the report from Dr P M Hughes, consultant radiologist, reveals evidence of degeneration at the T11 and L5/S1 level, with a small posterior annular tear at L5/S1 associated with a broad based central disc protrusion but no evidence of direct nerve compression.

The MRI scan confirms the clinical impression of damage to one of the intervertebral discs, namely that at the L5/S1 level. There is evidence of pre-existing degeneration of this disc, but at this time it is impossible to say whether this is secondary to acute damage occurring at the time of Mr Charman’s injury in May of 1999, or whether it relates to damage prior to that date. However, given Mr Charman’s history it is, on the balance of probability, likely that he has had a further acute tear in an already degenerate disc”
11. The Authority rejected this appeal on 2 July 2002 based on the advice of the Scheme’s medical adviser:

“The Scheme’s Medical Adviser has advised that it is confirmed that the applicant’s back condition cannot be wholly or mainly attributed to his NHS employment as there is documented evidence of previous back problems including a previous reported history of a prolapsed intervertebral disc.”

Internal Dispute Resolution Procedure (IDRP)

12. Mr Charman made an application under IDRP stage one on 23 November 2007 enclosing an open letter from N Hilliard (Osteopath).

“Mr Charman has asked me to write an account of my findings when he attended this clinic on 12th August 2003.

Mr Charman presented with an injury to his left knee which he had twisted three days previously. During the examination of the knee it was found that the pelvis was asymmetrical i.e. the left innominate bone appeared anteriorly rotated in relation to the right innominate bone along an imaginary transverse axis corresponding to the second segment of the sacral bone.
The sacroiliac joints often take the strain following a severe rotational injury to the spine. Mr Charman recalls such an injury he sustained in May 1999… Since this occasion Mr Charman has suffered continuously with low back pain and recurrent spells of sciatica into his left leg.

Mr Charman suffered a back problem in 1995, but this resolved. Between 1995 and May 1999 Mr Charman had no reason to complain at all about his lower back, being free from pain, and being able to perform his duties as a special needs carer…”

13. Prior to making a decision, the Authority referred the application to their medical adviser who obtained a report from Dr Charman’s GP.

14. The Authority’s medical adviser referred to Mr Scott’s report of 2002 and added:
“Mr Scott was not aware of the back pain this applicant had immediately prior to the index incident at work. Putting that further factor into the consideration there is very little likelihood that either the degenerate disc or the tear arose as a result of the index incident. Aggravation that can be ascribed to work, must have some of the primary condition ascribed to work too. In this case there is no basis for accepting such a position.

The new GP letter summarises his history as regards his back from 1995 onwards. However the GP has not been party to the detail on the accident report which reveals that he had hurt his back on the day before he had the accident at work.”

15. The Authority wrote to Mr Charman on 14 April 2008 upholding the earlier decisions not to award PIB on the grounds that his ongoing health problems appeared to stem from degenerative disc disease that was constitutional in nature and an annular tear, neither of which seemed to derive from his work in the NHS.

16. Mr Charman instigated IDRP stage two on 16 April 2008. He said:

“…Considering the overwhelming evidence that I have a normal spine, the question only arises is what did I damage when I took the sudden shock of the combined weight of a person and their wheelchair down the curb? Well we cannot say 100% for sure, but the osteopath Nicholas Hilliard found extensive damage to my left sacral joint. When he treated this he touched the source of the damage and left sided radiation that I had been suffering since the accident. The physio also found this area to be painful and stiff…”
17. The Authority issued a stage two decision letter on 10 June 2008:

“Having considered all the evidence it is clear that the applicant had intermittent symptoms of back discomfort after activity since an acute episode of back pain that had developed spontaneously in 1995. In order for attribution to be accepted in this case it must be accepted that his underlying condition (which predated the incident of 24/5/99), namely non-specific back pain, can be wholly or mainly attributable to the duties of his employment and that the effects of this pre-existing condition have been aggravated by the duties of this.
The evidence clearly indicates that the applicant had pre-existing symptoms of low back pain after activity; these are considered to be constitutional in origin and unrelated to his duties…

It is advised that the applicant’s non-specific low back pain does not meet the relevant wholly or mainly attribution test in accordance with the Terms of Reference.”

Mr Charman’s position

18. He believes that the Authority’s medical adviser was prejudiced in their use of evidence.

19. His claim was originally declined because in 1995 an Associate Specialist had diagnosed a prolapsed disc, with any further injury being considered an aggravation of this. This injury was subsequently shown to be a severe strain.

20. An MRI scan from 2001 indicated that his spine was normal.  He says that similar degeneration could have been present in another person with no resulting symptoms.  In his case it was not the underlying cause of the 1999 injury. 
21. He produced evidence from an osteopath in 2007 to show that his left sacroiliac joint was misplaced, but this had been ignored.

22. He says that he strained his back in 1995 moving a heavy barrel of washing and that the pain he was suffering at that time did not come on for no apparent reason as noted by Mr Denn. This statement has led to his back complaint being labelled ‘non specific back pain’ and to the diagnosis of a constitutional condition.
The Authority’s position

23. The Authority say they and their adviser have had due regard to all the medical evidence presented. They recognise the injury at work, but consider that Mr Charman’s ongoing back problems are constitutional in origin and unrelated to his NHS duties.

Conclusions

24. Strictly I am dealing only with a complaint about the 2008 decision.  The original decisions in 2000 to 2002 are outside the statutory time limits within which complaints must be brought to my office.
25. Regulation 3(2) of the Scheme (see Appendix) applies where an injury sustained is wholly or mainly attributable to NHS employment. Determining whether this is so is a question of fact for the Authority. In reaching the decision, the Authority must take into account all relevant but no irrelevant factors. It is not for me to agree or disagree with the medical opinions formed by the medical professionals; I may only consider whether the final decision reached by the authority was properly made and was not perverse. i.e. make a decision to which no reasonable decision maker faced with the same evidence would have come.
26. The Authority’s medical advisers gave the Authority medical reports and opinions at each stage of the appeal process. They explained why Mr Charman’s back problems could not be considered to be wholly or mainly attributable to his NHS duties and referred to appropriate specialist reports which indicated pre-existing degenerative back disease.
27. In an individual case there may be age related degeneration of the spine that should be set aside for the purpose of establishing the cause of an injury.  In this case, though, there were previous symptoms and whilst I appreciate that Mr Charman does not agree that previous degeneration was material, I cannot find that it should have been disregarded.

28. The Authority was entitled to rely on the medical opinion of its medical advisers.  It is irrelevant whether I would have reached the same decision as the Authority.  My role is to consider whether material factors have been taken into account (and no immaterial ones) and whether the decision is one that a reasonable decision maker could have reached.  In the circumstances and on the evidence I see no justifiable grounds for me to find that the Authority’s decision not to award Mr Charman PIB from the Scheme is perverse.

29. For the reasons given in paragraphs 25 to 27 above, I do not uphold the complaint.

TONY KING 
Pensions Ombudsman 

19 March 2010

APPENDIX

Relevant Rules

The National Health Service (Injury Benefits) Regulations (SI 1995 / 866) as amended by the National Health Service (Injury Benefits) Amendment Regulation (SI 1998 / 667) provide:


“Persons to whom the regulations apply


3. – (1) Subject to paragraph (3), these Regulations apply to any person who, while he –



(a) is in the paid employment of an employing authority;



(b) …


Sustains an injury, or contracts a disease, to which paragraph (2) applies.


(2) This paragraph applies to an injury which is sustained and to a disease which is contracted in the course of the person’s employment and which is wholly or mainly attributable to his employment and also to any other injury sustained and, similarly, to any other disease contracted, if –



(a) it is wholly or mainly attributable to the duties of his employment;



(b)…”
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