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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mrs O Benjamin

	Scheme
	:
	NHS Injury Benefit Scheme (the Scheme)

	Respondents
	:
	NHS Business Services Authority (NHSBSA)


Subject
Mrs Benjamin believes that she should have been awarded Permanent Injury Benefit (PIB) as a result of an injury sustained whilst on duty in April 2000.
The Ombudsman’s determination and short reasons

The complaint cannot be upheld because on review NHSBSA relied on medical evidence which supported the view that Mrs Benjamin’s back pain resulted from constitutional factors rather that as a result of the accident in question or the accumulated effect of her NHS duties.

DETAILED DETERMINATION

Material Facts
1. Mrs Benjamin was born on 25 August 1949. She was employed within the NHS as a support worker at the Northern General Hospital in Sheffield from June 1967.
2. Mrs Benjamin injured her back whilst lifting a patient during her shift on 25 April 2000. She did not complete an accident report form at the time of the incident, or report it to the nurse in charge. She completed her shift, and worked three more shifts before the pain became too severe. She telephoned her Ward Manager on 30 April 2000 to report that she would be off sick as a result of the incident the previous week. The Ward Manager completed part of the accident report form for her, but no further action was taken until 3 July 2000 when Mrs Benjamin made an abortive attempt to return to work. Whilst she was on duty she noticed that the accident report form had not been submitted and added her own signature before sending it off.

3. Mrs Benjamin commenced a phased return to work on 5 March 2001 before breaking down with back pain again. She was absent between 5 October  and 22 October 2001 then commenced a further period of sick leave on 18 January 2002 which continued until her employment was terminated on grounds of incapacity due to ill health on 31 January 2003.
4. Mrs Benjamin’s application for ill health early retirement was accepted in April 2005, but her separate application for PIB was rejected.
5. An extract from the Regulations relating to PIB is set out in the Appendix.  Essentially, for Mrs Benjamin’s injury to be a qualifying injury it had to be wholly or mainly attributable to her employment.
6. In a letter dated 23 September 2003 to Mrs Benjamin, Schlumberger, NHSBSA’s medical advisers,  informed her that they could not “recommend her” for PIB. They said that the senior medical adviser took the view that the event of 25 April 2000 would not have caused injury to a healthy spine and that there was evidence of back problems dating back to 1988. The senior medical adviser had also referred to evidence in her GP’s notes of a jarring to her back when slipping on an orange peel on 9 October 2001. In Schlumberger’s view neither the causation nor permanency criteria had been met.
7. Following an appeal, Mrs Benjamin’s case was reviewed by Schlumberger. In their letter dated 28 October 2003 to Mrs Benjamin Schlumberger once again informed her that they could not recommend her for PIB. They said that the senior medical adviser had: 

· referred to earlier accidents at work that had resulted in back pain dating to 1977 and 1988: 
· also referred to new medical evidence from Dr S H Till (Consultant Physician in Rheumatology) dated 16 July 2003 stating that the diagnosis was mild chronic back pain complicated by low mood;

· stated that it was clear from all the evidence that there was not likely to be any serious structural back problems, her condition could not be said to be permanent as she had not exhausted all treatment options and there was no evidence that her chronic symptoms had been wholly or mainly caused by her work.
8. Mrs Benjamin’s second appeal was considered in March 2005 by Atos Origin who had replaced Schlumberger as medical advisers to NHSBSA. In rejecting the appeal they referred to the following three accident report forms completed by Mrs Benjamin:
· 2 August 1977 when she hurt her back trying to stop a patient from falling.

· 11 April 1988 when she felt a sharp pain in her lower back when transferring a patient whose legs buckled under her.

· 25 April 2000 when she experienced lower back pain and tingling in the right leg when assisting a patient who had slipped out of her chair.

Their senior medical adviser pointed out that there were no GP records relating to the 1977 incident. By contrast, there was an entry in the GP notes for April 1988 clearly stating that she pulled her back at work, whilst the entry for 2 May 2000 did not mention any injury. In their view there was no convincing medical evidence that Mrs Benjamin’s experience of back pain could be solely attributed to three separate incidents at work. That she experienced back pain at various other times was clear. The overall impression was of a person who had a long history of recurrent symptoms of back pain of mechanical type, some of which had an association with events at work, but overall it could not be accepted that her back condition was wholly or mainly attributable to her NHS duties.

9. NHSBSA wrote to Mrs Benjamin rejecting her third appeal on 10 October 2005. They reported that they were unable to accept that her condition was wholly or mainly attributable to her NHS duties. They had made their decision following advice from their senior medical adviser. They said that their senior medical adviser had pointed out that: 
· Her application for ill health early retirement had now been accepted on the grounds that all treatment options had been tried without success and it was reasonable to accept that she was permanently incapable of returning to her normal NHS employment. 
· In respect of her claim for PIB there was documentary evidence of three back injuries in 1977, 1988 and 2000. There was no GP record of the 1977 injury; the 1988 injury was treated with simple analgesics whilst in 2000 she reported mild discomfort and continued to work for three shifts before reporting the incident which was treated with physiotherapy. 
· At no time was there any suggestion of any serious spinal damage arising from these incidents and it would be reasonable to suppose that she suffered soft tissue injury as a consequence of these injuries. The consultant rheumatologist confirmed that she had mild chronic back pain compounded by psychological distress and that there was no evidence of any serious underlying spinal pathology. 
· It was difficult to understand the mechanism by which three relatively trivial injuries could be the sole cause of Mrs Benjamin’s permanent incapacity.
10. Although the NHSBSA’s appeals process was by now exhausted, Mrs Benjamin continued to press her claim and wrote to Dr A Rimmer, Consultant Occupational Physician at the Northern General Hospital. He replied on 13 November 2006 explaining that the appeals process was now exhausted but he felt that her problem in obtaining PIB had been caused by a note written in her occupational health records in October 2000 by another occupational physician, Dr Walsh, who had examined her in connection with the back injury that she had sustained in May 2000.  Dr Walsh had made a note reading “four years ago had right sciatica – off work five months”. Dr Rimmer felt that it was for that reason that the NHSBSA had taken the view that she had a pre-existing back problem.
11. Mrs Benjamin obtained a copy of her sickness absence record from her former employer but this did not reveal an absence of five months in 1996 as a result of back problems. She also obtained a letter from her GP, Dr Godden, confirming that she has not suffered from sciatica or had an extended period of sick leave as noted by the occupational physician. In a further letter dated 21 March 2007, Dr Godden’s Practice Partner, Dr C S Shawcross wrote that in his opinion, on the balance of probabilities, Mrs Benjamin’s ongoing back problem was solely attributable to the injury sustained in her work place.
12. This fresh evidence was put before the NHSBSA by The Pensions Advisory Service (TPAS). The NHSBSA replied to TPAS on 3 July 2007 stating:
“Dr Godden raises the issue of the error in the written occupational clinical notes…that there was an absence in 1998 for 5 months due to a back problem. This is indeed erroneous and as Dr Godden states, Dr Walsh may have been referring to a long term absence that year due to anaemia. There is no allusion to this erroneous file note in the rationales for rejection of her PIB application and appeals and no indication it has influenced the decisions. What has influenced the decisions are the various absences with back ache, back pain and back injury over the years prior to 2000, which has been taken to indicate a vulnerability to recurrent back pain. Also the fact there appears to be no identifiable objective back injury or structural back problem. Her back pain has therefore been attributed to chronic simple (or mechanical) back pain – a constitutional condition.
Dr Shawcross states that based on his (GP) records there was no back problem prior to 2000. This is not strictly accurate. He would not have had access to the sickness absence record which shows uncertificated as well as GP-certificated absences. (Dr Ferguson, in a 12/12/06 letter, lists the certificated absences in 1988 and 1994. Dr Shawcross is correct in the sense there has been no evidence of identifiable damage to the back before 2000 and indeed this remains the case after 2000, and is part of the reason for failure to satisfy the PIB criteria – because there appears to be no objective evidence of injury, or explanation for chronic back pain from what appears to have been a relatively minor accident.

In short, the error mentioned by Dr Godden has not contributed to the rejection of this claim for PIB. Dr Shawcross’s opinion that the accident in 2000 caused chronic back pain does not take into account previous absences which suggest a vulnerability, or the fact no medical mechanism has been identified that would explain why Olivine Benjamin should have developed chronic back pain. Drawing a conclusion on causality from a temporal relationship (i.e. an incident is followed by chronic symptoms) is a natural presumption but not one that is borne out by the evidence in this case which has been thoroughly examined through an exhaustive appeals process…”
13. Subsequently the NHSBSA decided to obtain further medical evidence and arranged for Mr A A Cole (Consultant Orthopaedic and Spinal Surgeon) to examine Mrs Benjamin on 16 January 2008. Mr Cole in his report under the heading ‘Impression, Prognosis and Summary stated: 
· There is no question that Mrs Benjamin was significantly disabled by her chronic low back pain.

· Mrs Benjamin was very concerned regarding a letter claiming that she took 6 months’ sick leave in 1996 due to sciatica. He could find no record of sick leave or sciatica anywhere in her general practitioner’s records around this time.

· The mechanism of injury in question on 25 April 2000 appears to be a minor lifting injury from which she didn’t get any immediate severe symptoms. In any case, an injury of this sort must be considered a soft tissue injury from which he would expect any symptoms to resolve within 3-6 months.

· Therefore, on the balance of probabilities, he concluded that longstanding chronic mechanical / degenerative low back pain is a result of constitutional factors most likely to be degenerative in nature rather than as a result of the accident in question or accumulative effect of many years of lifting.
· There is no surgical cure for Mrs Benjamin’s chronic low back pain and he therefore feel that she has explored all treatment options. He agreed with Dr Till’s assessment that an MRI scan would be unhelpful as all her symptoms are in her low back with no leg pain to suggest nerve root entrapment.

· He thought it is likely that Mrs Benjamin will unfortunately suffer from low back pain of varying severity long-term, although if it is any consolation these symptoms do tend to improve with time.

14. Having read Mr Cole’s report, the NHSBSA supported his opinion that Mrs Benjamin’s back pain was not wholly or mainly due to her employment but was a constitutional condition. Therefore they rejected her claim for PIB.

Conclusions

15. The relevant regulations apply where the injury sustained is wholly or mainly attributable to NHS employment. Determining whether this is so is a question of fact for the Secretary of State who has delegated his authority to (now) NHSBSA. 

16. In reaching their decision, NHSBSA must ask the right questions, construe the regulations correctly and only take into account relevant matters. They should not come to a perverse decision, i.e. a decision which no other reasonable decision maker faced with the same evidence would come to.

17. The criteria presented particular difficulties because no single incident could clearly be identified as the cause of the injury. 

18. Mrs Benjamin’s application was considered five times in total – following the initial application, three appeals and a subsequent review. The initial decision, and the decisions made following the first two appeals were made by NHSBSA’s medical advisers, neither of whom were properly authorised to do so. (NHSBSA and the Secretary of State recognise that this happened in many cases including Mrs Benjamin’s). However, NHSBSA were able to remedy any injustice caused to Mrs Benjamin when they made a decision following her third appeal and undertook a further review.
19. When NHSBSA considered the third appeal, they had before them Mrs Benjamin’s GP notes, occupation health reports, accident reports and an additional report from her Rheumatology Consultant. It was their task to weigh the evidence and reach a decision taking into account any differences of opinion (such as between Mrs Benjamin’s GP and other advisers). The advice from their own medical advisers (to which they were entitled to give significant weight) was that Mrs Benjamin had pre-existing problems in her back and that her accidents at work had exacerbated these pre-existing problems. That Mrs Benjamin was able to work for many years does not mean that there could not have been a pre-existing condition. GP’s opinion is just one view that NHSBSA must take into account and give appropriate weight to when coming to their decision.
20. It would be wrong for NHSBSA and its advisers to proceed on the assumption that, just because there was evidence of pre-existing degeneration, this was an automatic barrier to Mrs Benjamin meeting the PIB criteria. Regulation 3(2) refers to an injury sustained “in the course of the person’s employment” and in my view is capable of wider interpretation. There may well be a single or multiple “incidents” which precipitate the claim, but the “injury” may equally have been sustained over a period of time as a result of the cumulative effect of the person’s employment.
21. Rather than considering “incidents” alone, it was necessary for NHSBSA to consider the cumulative effect of the nature of Mrs Benjamin’s duties. NHSBSA needed to satisfy themselves that the degeneration present in Mrs Benjamin’s back prior to the index event, the presence of which has led to the rejection of Mrs Benjamin’s claim, was not in itself a result of her duties over the period of her NHS employment. Clearly this was not considered at the time of the initial consideration or the subsequent appeals. The conclusions at that time appear simply to be that there was prior degeneration at the time of the various incidents and therefore the “wholly or mainly attributable” test must fail. That approach is incorrect and constitutes maladministration.
22. However, when Mrs Benjamin’s case was reviewed in January 2008 this matter was addressed by the medical adviser concerned whose stated opinion was that, on the balance of probabilities, Mrs Benjamin’s longstanding chronic mechanical/degenerative low back pain is a result of constitutional factors most likely to be degenerative in nature rather than as a result of the accident in question or accumulative effect of many years of lifting. Thus, although NHSBSA misdirected themselves at the time of the initial application and subsequent appeals, I am satisfied that the matter was properly considered at the January 2008 review which effectively negated the earlier maladministration.
23. For the reasons given above, I do not uphold this complaint.
TONY  KING

Pensions Ombudsman

15 May 2009


APPENDIX 
Relevant Rules
The National Health Service (Injury Benefits) Regulations (SI 1995 / 866) as amended by the National Health Service (Injury Benefits) Amendment Regulations (SI 1998 / 667) provide:

“Persons to whom the regulations apply
3. – (1) Subject to paragraph (3), these Regulations apply to any person who, while he -


(a) is in the paid employment of an employing authority;


(b) …

Sustains an injury, or contracts a disease, to which paragraph (2) applies.

(2) This paragraph applies to an injury which is sustained and to a disease which is contracted in the course of the person’s employment and which is wholly or mainly attributable to his employment and also to any other injury sustained and, similarly, to any other disease contracted, if –


(a) it is wholly or mainly attributable to the duties of his employment;


(b) …”
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