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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mrs M Noble

	Scheme
	:
	Terra Nitrogen (UK) Pension Scheme (the Scheme)

	Respondents
	:
	Terra Nitrogen (UK) Limited (Terra)
Trustees of the Terra Nitrogen (UK) Ltd Pension Scheme (the Trustees)
Trigon Pensions Ltd (the Administrators)


Subject
1. Mrs Noble says that:
· she was incorrectly advised by Terra that the Rules of the defined contribution scheme did not allow her account to be transferred to another pension arrangement;

· a written contractual promise in relation to protections under the defined benefits scheme was not honoured;
· although previously confirmed in writing, it is now being denied that pension on redundancy is a protected peripheral benefit;

· Terra/the Trustees could not increase the minimum retirement age to 55 before 6 April 2010 without consultation.

· there was no response to her request to raise her complaint under the Internal Dispute Resolution Procedure  (IDRP) and not all of the points raised at stage 2 of IDRP were addressed;

The Ombudsman’s determination and short reasons

The complaints cannot be upheld because:

· the announcement letters relied upon by Mrs Noble do not constitute an amendment to her terms and conditions of employment

· pension on redundancy is not an accrued benefit as defined by section 67 of the Pensions Act 1995

· phasing in of the Normal Minimum Pension Age of 55 is expressly permitted by HMRC and does not require members to be consulted
· although Mrs Noble has the statutory right to a cash equivalent transfer value, the Trustees may, in accordance with the scheme rules, insist that all scheme benefits (both defined benefit (DB) and defined contribution (DC)) are transferred at the same time.
· Mrs Noble did not allow the Trustees time to complete IDRP stage 1 before invoking stage 2. All of her concerns were addressed at stage 2.


DETAILED DETERMINATION

Material Facts
2. At the heart of this dispute is a simple matter.  Mrs Noble was made redundant in circumstances which, before a change to the Scheme, would have meant that she potentially qualified for an immediate pension.  She says that for a number of reasons the amendment should not be applied.

3. The amendment in question was related to the changes in tax approval for pension schemes in April 2006.  In response to those changes, but not as a direct requirement, the earliest age at which members could retire (other than in ill-health) was raised from 50 to 55, phased over the years from 6 April 2006 (being 51 then) to 6 April 2010.
4. One of the reasons that Mrs Noble says this amendment should not be applied is that when earlier changes had been made to the Scheme in 2003 it was said that changes could not be made to “peripheral benefits” and that a redundancy pension was described as such a benefit.
5. The changes at that time related to the Scheme’s original defined benefits being brought to an end with effect from 30 June 2003 and replaced by defined contributions.

6. In May 2003, in advance of the changes, Terra issued two announcements in the form of question and answer sheets about the changes to the Scheme. The relevant sections are set out in the Appendix. Reference was made to ‘peripheral’ benefits such as redundancy pension and ill health pension. In particular, the announcement letter dated 9 May, when discussing the removal or reduction of peripheral benefits, noted that no action could be taken on peripheral benefits that had been accrued to date.

7. In September 2007 redundancies were announced. Mrs Noble was selected for redundancy on 31 January 2008, when she would have been 51. Since 6 April 2007 the phased minimum retirement age had been 52. She says she had an individual meeting with the HR manager and another company manager at which she was told that she would not be entitled to an immediate pension as the terms of the pension scheme had changed.

8. Mrs Noble objected and took her complaint through the Scheme’s dispute resolution procedure.  As an adjunct to her main complaint, she said that she ought to be allowed to transfer the benefits earned from July 2003 on a defined contribution basis out of the Scheme whilst leaving her earlier defined benefits in the Scheme and drawing them. 

9. Mrs Noble says that the Trustees did not respond to her request to raise her complaint under IDRP stage 1, and not all of the points raised at IDRP stage 2 were addressed.
Summary of Mrs Noble’s position
10. A redundancy pension was a protected “peripheral benefit” under the scheme. She says that she received written promises with regard to her terms and conditions of employment and that the Company is now trying to remove them.

11. Terra have confirmed in writing that the Company cannot make changes to the final salary pension that has already been accrued or earned in the scheme. She says that the company further went on to say that all benefits relating to past service would be maintained including those related, amongst other things, to redundancy. She says that the rules of the scheme have been amended to afford total protection to the defined benefits section for all employees and now form part of the terms of her contract of employment,

12. The Occupational and Personal Pension Schemes (Consultation by Employers and Miscellaneous Amendment) Regulations 2006 specifically required her agreement in writing before any changes were made to the pension scheme;
13. Terra, through the issue of Announcement letters dated 9 May 2003 and 16 May 2003, specifically protected all benefits within the final salary scheme including the payment of a redundancy pension thus creating a binding contractual agreement.

14. The defined contributions members’ booklet was her contract with the Scheme and this specifically confirms that she is allowed to transfer her DC fund to another approved pension arrangement.

15. The announcement changing the earliest date for retirement from 50 to 55 was issued in writing to employees on 8 September 2005. The deed of amendment introducing this change was not executed until 1 May 2006, nearly eight months later. Rule 64.3 states that the rule change will only be effective from the date of the announcement letter if a deed is completed formalising those changes within 6 month. The deed of amendment dated 1 May 2006 is therefore null and void.
Summary of the respondents’ position

16. The law would permit (but does not require) the Scheme to allow the DC and DB pensions to be dealt with separately, but the Company, with the Trustees’ consent have chosen not to allow this when designing the Scheme:

17. There has been no breach of age discrimination laws in increasing the minimum pension age before 2010 as the Employment Equality (Age) Regulations SI 2006 / 1031 (as amended) only apply to benefits earned on and after 1 December 2006 and Mrs Noble’s entire deferred pension benefit was earned before 30 June 2003. However, it is expressly permitted for pension schemes to impose a minimum pension age for the receipt of a redundancy pension.
18. The Trustees accept the advice that they have been given that the protections afforded by section 67 of the Pensions Act 1995 apply to benefits that would be available to a member had she left pensionable service immediately before the amendment
19. The Trustees do not accept that the Announcement dated 9 May 2003 and 16 May 2003 or the Trustee newsletter of August 2002 evidence, or create, any contractual right to a redundancy pension.

20. All changes introduced by the 1 May 2006 deed took effect from that date. Whilst the September 2005 announcement referred to the changes likely to be made, it did not set them out in detail or purport to have made changes to the rules. There is therefore no reason why the deed should be null and void.
Conclusions
Consultation
21. Section 279 of the Finance Act 2004 introduced a requirement that all registered pension schemes must incorporate a normal minimum pension age of 55 into their rules by 6 April 2010. Mrs Noble argues that the Trustees could not make such a change prior to 6 April 2010 without consulting the membership. In support of her argument she cites the Occupational and Personal Pension Scheme (Consultation by Employers and Miscellaneous Amendment) Regulations SI 2006/349. Regulation 8(a) refers to an increase in the normal pension age, but the increase that Mrs Noble objects to was not to normal pension age.  Consultation was not required.
Protection

22. The Scheme incorporated the changes required under Section 279 of the Finance Act 2004 in an amending deed dated 1 May 2006. Members had been advised of the change in an Announcement letter dated 8 September 2005. Those changes were not improperly made.
Protection for ‘Peripheral Benefits’
23. Terra issued two announcement letters in May 2003 regarding proposed changes to the scheme. The announcements explained the rationale behind the switch from DB to DC, saying that there were limited options for making changes to the DB scheme because of the effects of section 67 of the Pensions Act 1995 and that other possibilities, such as reducing or removing peripheral benefits, would not bring about the required monetary savings.
24. Mrs Noble argues that announcement letters issued on 9 May 2003 and 16 May 2003 altered the Rules of the Scheme and subsequently formed part of her terms and conditions of employment. That is not the case.  The terms of the Scheme are set out in the Rules.  The announcements and booklet did not give Mrs Noble additional rights, they were only intended to be an explanation of the decision made to bring the DB arrangement to an end. If they were inaccurate in their explanation of the protection given to benefits on redundancy (though I have not made a finding that they were) it would not mean that the degree of protection should be other than as required by law and under the formal rules of the Scheme.
25. At the time Mrs Noble first joined the Scheme, it was possible for her employer to make scheme membership a condition of her employment.  As a consequence she was subject to the rules of the Scheme as they might change over time. The rules of the Scheme themselves did not form part of the contract of employment.
26. Section 67(1) of the Pensions Act 1995 provides that the power of amendment in a scheme’s rules cannot be exercised in a manner which would affect any entitlement, or accrued right, acquired before the power is exercised unless consent has been obtained or an actuary has certified that the changes would not adversely affect the member.  Accrued rights were to be calculated as if Mrs Noble had left the Scheme on the date of the amendment.  She could not have had an accrued right to benefit payable on redundancy at a later date.
Trustees’ refusal to allow transfer of Money Purchase Fund
27. Mrs Noble was told that she could not transfer her DC benefits independently of her DB benefits. Members leaving pension schemes since 1 January 1986 have a statutory right to be offered a cash equivalent transfer value. However, this right does not extend to partial transfers which would need to be permitted under the rules of the Scheme. The DB and DC benefits are not provided by different schemes, but by different sections of the same scheme governed by one Trust Deed and Rules. 
28. The DC booklet dated 23 March 2007 makes it clear that all scheme benefits, both DC and DB must be taken simultaneously and that the two sections of the Scheme do not operate independently of each other.
Internal Dispute Resolution Procedure
29. Mrs Noble submitted her application under IDRP stage 2 on 28 November 2007 and the trustees than had two months from the receipt of the application i.e. until 29 January 2008 to either send Mrs Noble a written notice of their decision or, if it was not possible to meet the deadline, an interim response detailing the reason for the delay and expected date for issuing their decision. However, Mrs Noble submitted an application under IDRP stage 2 on 21 December 2007 without allowing the Trustees to issue a formal decision thus effectively by-passing the first stage of the procedure.

30. The Trustees then had a further two months from 21 December 2007 i.e. until 22 February 2008 to issue a decision letter under IDRP stage 2. Their response was dated 14 February 2008 and consequently falls within the statutory timescale. It is not clear to me which aspects of her complaint at that stage were not addressed by the Trustees. 
Validity of Rule Changes

31. Where rule changes are effected by means of an announcement letter, those rule changes will only be effective from the date of that announcement if a deed formalising them was executed within six months. The announcement letters issued by the Trustees did not in themselves amend the scheme rules so the changes referred to only came into force from the date of the deed. The 1 May 2006 deed cannot be considered invalid.
32. I do not uphold any part of Mrs Noble’s complaint.

TONY KING

Pensions Ombudsman

22 September 2009

Appendix 
1. Explanatory Documents issued

Announcement letter issued on 9 May 2003

What happens to my pension earned up to 30 June 2003?

You should note that due to the protections written in to the rules of the Scheme and imposed by law, the company cannot make changes to the final salary pension you have already accrued or earned in the Scheme.

3. Removal / reduction of peripheral benefits (spouse’s pension, ill health pension, etc.)
The Pensions Act 1995 does not allow scheme rules to be amended in such a way that accrued benefits are adversely affected. This means that no action can be taken on any benefits including peripheral benefits (such as referred to in 3 above) in respect of benefits that have been accrued to date. It is only possible to make changes with regard to future benefit entitlement.

Announcement issued on 16 May 2003
Q: What exactly is meant by ‘peripheral benefits’?

A: The main purpose of a pension scheme is to provide a benefit at normal pension age. Any other benefit can be classed as a ‘peripheral benefit…

Peripheral benefits are therefore:

Early retirement pension

Postponed pension

Redundancy pension

Ill health pension

Spouse’s and other dependant’s pensions

	Redundancy pension
	The benefit available depends upon your category under the Scheme. For most categories, an unreduced pension will be paid if you are least age 50 and have completed 10 years service with the company.
	Benefits are available from age 50 on the same basis as is available on early retirement.


The above represents a brief summary of the benefits available under the Scheme. For further details or clarification, please refer to the scheme rules.

Announcement letter dated 8 September 2005

Will my retirement age change?

There will be no change to your normal retirement date (NRD) under the scheme.

However, with effect from April 2006, the minimum age for early retirement will be increased from 50 to 55. The change will be phased in over a 5 year period to 2010 for those retiring during this period.

Defined Contributions booklet issued on 23 March 2007

Page 3: “This booklet gives a straightforward description of the Defined Contributions (DC) Section of the Terra Nitrogen (UK) Pension Scheme and is a simplified guide to your benefits. Legal Documents called the Trust Deed and Rules govern the formal running of the Scheme. These will always override this booklet if any questions of fact or interpretation should arise.”

Page 5: “NB: All Scheme benefits (Defined Contribution and Defined Contribution) must be taken simultaneously. The two sections of the Scheme do not operate independently of each other.”

Page 16: “Leaving before retirement but after 3 or more months continuous Scheme membership. You will have the option to:

· Transfer the full value of your individual account to another Inland Revenue approved pension arrangement.

2. Relevant rules of the Scheme
64. Amendment

64.3 If the Principal Employer and the Trustees have agreed to make changes in the Rules and the changes have been announced to Members in writing, the Rules shall be deemed to have been amended to give effect to those changes from the date of the announcement insofar as they relate to Members who have personally received a copy of the announcement, provided a deed is completed under Rule 64.1 formalising the changes within six months of the date of the announcement.
70. Transfers from the Scheme

70.1 Instead of providing benefits (whether contingent of vested) under the Scheme in respect of any one or more Beneficiaries, the Trustees may transfer assets to an Other Scheme so that the Other Scheme rather than the Scheme provides benefits (whether contingent or vested) in respect of such other Beneficiary or Beneficiaries, subject always to any requirements for approval. The amount of the transfer will represent the value of the Member’s AVC fund and the Member’s interest under the Scheme as decided by the Trustees at their discretion acting on the advice of the Actuary but shall not in respect of the Member’s interest exceed the Cash Equivalent of the benefits that would otherwise have been provided under the Scheme unless the Principal Employer directs and the Trustees consent, and shall not include the value of any GMPs or section 9(2B) rights (as defined in the Occupational Pension Schemes (Contracting Out) Regulations 1996) if the Other Scheme is not contracted out of the State Earnings Related Pension Scheme.

3. Deed of Amendment dated 1 May 2006

‘1
DEFINITIONS

1.1
In Rule 75 (“Definitions”), the following definitions are added at the appropriate places in alphabetical order


“FA Amendment Date” means the date of this deed


“Minimum Pension Age” means:



(i) 
From FA Amendment Date age 51;



(ii)
From 6 April 2007 age 52;



(iii)
From 6 April 2008 age 53;


(iv)
From 6 April 2009 age 54;



(v)
From 6 April 2010 age 55:

3 
EARLY RETIREMENT

3.1
By amending Rule 14 by adding a new Rule 14.2 as follows:-

“14.2 A Member who wishes to retire early in accordance with Rule 14.1 must have attained his Minimum Pension Age.”
5. Relevant legislation

Section 67 Pensions Act 1995

Restriction on powers to alter schemes

(1) This section applies to any power conferred on any person by an occupational pension scheme (other than a public service pension scheme) to modify the scheme.

(2) The power cannot be exercised on any occasion in a manner which would or might affect any entitlement, or accrued right, of any member of the scheme acquired before the power is exercised unless the requirements under subsection (3) are satisfied.
(3) Those requirements are that, in respect of the exercise of the power in that manner on that occasion –
a. The trustees have satisfied themselves that –

i. The certification requirements, or

ii. The requirements for consent,

Are met in respect of that member, and

b. where the power is exercised by a person other than the trustees, the trustees have approved the exercise of the power in that manner on that occasion.

(4) In subsection (3) –

a. ‘the certification requirements’ means prescribed requirements for the purpose of securing that no power to which this section applies is exercised in any manner which, in the opinion of an actuary, would adversely affect any member of the scheme (without his consent) in respect of his entitlement, or accrued rights, acquired before the power is exercised, and

b. ‘ the consent requirements’ means prescribed requirements for the purpose of obtaining the consent of members of a scheme to the exercise of a power to which this section applies…
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