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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mr A Glynn

	Scheme
	:
	Lucite International UK Pension Fund (the Fund)

	Respondents
	:
	Lucite International UK Limited (Lucite)
The Trustee of the Fund (the Trustee)


Subject
Mr Glynn’s complaint is that Lucite and the Trustee gave him misleading information which resulted in him opting to transfer to the new Defined Contribution (DC) section of the Fund. Mr Glynn contends that, had he known that pay received for working overtime would be regarded as pensionable in the new Defined Benefit (DB) section of the Fund, he would not have opted to transfer to the DC section of the Fund.
The Deputy Pensions Ombudsman’s determination and short reasons

The complaint should not be upheld because the information provided to Mr Glynn was not misleading.  
DETAILED DETERMINATION

Material Facts
1. Mr Glynn was born on 28 August 1952.
2. He is employed at Lucite’s Cassel site in Cleveland and is a member of the Fund.
3. The Fund was initially a contributory DB scheme with an accrual rate of 60ths. Pay for additional hours worked and overtime was regarded as pensionable. The definition of Pensionable Salary in the Member’s Handbook is “Your basic annual pay plus overtime and some continuous allowances…”  At the time Mr Glynn’s complaint arose the Fund had 670 active members, 120 of whom were employed at the Cassel site.  
4. In October 2006, the management at the Cassel site entered into negotiations with the workforce and unions in connection with changes to the existing shift patterns (6-5 crew). The first proposal, which was made at a meeting with the unions on 2 November 2006, was to increase the working week from 36 to 40 hours with the additional four hours being regarded as non-pensionable. The proposal was rejected by the workforce in a ballot that took place on 4 December 2006. 
5. In January 2007, Lucite announced changes to the Fund effective from 1 July 2007. Members were advised that the existing DB section of the Fund was to be closed and one option was to transfer to a new DB section which had a lower accrual rate of 80ths and a higher employee contribution rate of 14%. Alternatively, members could opt to join a new DC section of the Fund in which the member could decide the level of contribution they wished to make between 1% and 8%. The deadline for making the decision was 8 June 2007. 
6. In February 2007, the Cassel management put forward a second 6-5 crew proposal to increase the working week to 38.64 hours. The slides of the presentation given to the workforce stated “Pensionable pay needs to be considered in light of new pension scheme proposals”.
7. In response to feedback from the workforce to the second 6-5 crew proposal, Lucite proposed to make the additional 2.64 hours pensionable, but stated that overtime would be regarded as non-pensionable. This proposal was communicated to employees during March/April 2007. 
8. Also in March and April 2007, Lucite issued newsletters to members of the Fund, entitled “Pensions Outlook”, giving further information on the changes being made to the Fund. Neither newsletter referred to pensionable salary or overtime pay. 
9. On 11 May 2007, Lucite issued members of the Fund with a ‘Pension Choices’ pack, which included a personal illustration showing a comparison of how the member’s projected retirement benefits might compare under each of the new sections of the Fund. Mr Glynn’s illustration showed his estimated projected retirement benefits from the DB section, at age 62, would be a tax-free cash sum of £81,550 and a reduced pension £12,230 per annum and, assuming an investment return of 6.5%, from the DC section a tax-free cash sum of £83,170 and a reduced pension of £13,370 per annum. The illustration stated, “The total expected member contribution saving in the new DC section compared to the new DB section to your Illustration Retirement Age is £12,800.” Among other matters, the Pension Choices pack stated:

9.1. pensionable salary would be based on the existing definition;
9.2. members could opt out of the Fund at any time but would only be able to re-join the DC section which would require the consent of Lucite and the Trustee;

9.3. members would automatically be transferred to the DC section if they did not inform the Trustee of their decision by 8 June 2007.
10. Following receipt of the Pensions Choices pack, several members sought further clarification regarding the definition of pensionable pay, in particular, whether overtime payments would be regarded as pensionable or non-pensionable if the latest proposal in connection with the changes to the shift pattern was accepted.  
11. On 18 May 2007, Lucite issued a letter that stated:

“As always it has been stated that Lucite International cannot afford for the salary and SDA increases being proposed to be pensionable for the purposes of historic service in the Defined Benefit (DB) sections of the Lucite International UK Pension Fund (the “Fund”). This is for exactly the same reasons that we are making the pension changes that are being implemented with effect from 1 July 2007 in the first place. For example if the earnings link was maintained for historic service, and everyone in scope chose to join the new DB section of the Fund for 12 months, then the additional liability on the Fund would be approximately £3m. This is simply unaffordable.

We have now reviewed this issue as part of the establishment of the new pension arrangements and we felt it was necessary to give some further clarity to ensure everyone is making the decision with the fullest possible information when deciding on future pension options and when voting on the 6-5 crew proposal.

In the event of acceptance of the 6-5 crew proposal, the situation with regards to pensionable earnings will be as follows:

If you choose the new DC section for future service wef 1 July 2007:

the increase in earnings arising from the change will be included in the definition of  pensionable salary for the new DC section of the Fund with the exception of overtime payments which will be non-pensionable under the DC section. …
If you choose the new DB section for future service wef 1 July 2007:

· the increase in earnings arising from the change will be non-pensionable and therefore excluded from the definition of pensionable salary for the purposes of calculating contributions and benefits in the DB section of the Fund.
· any overtime payments will also be non-pensionable for service from 1 July 2007 onwards.”
12. Mr Glynn opted to join the DC section of the Fund on 8 June 2007.
13. The 38.64 hour week 6-5 crew proposal was rejected by the workforce in a ballot that took place on 11 June 2007.
14. The Cassel management entered into further negotiations with the unions and, in August 2007, agreement was reached to retain a 36 hour week with overtime being used to cover any additional hours required to operate the shift pattern. At a meeting with the unions, on 16 August 2007, it was agreed that overtime would be pensionable for members of both the DC and DB sections of the Fund. Members were notified of the decision on 11 September 2007.
15. Mr Glynn’s complaint was considered under Lucite’s Internal Dispute Resolution Procedure (IDRP) following which he complained formally to Lucite. The notes of the grievance hearing held on 12 February 2008 stated:
“He told the meeting that his instinct was to stay in the final salary pension scheme but he was informed that contributions would increase to 14% and the modeller showed he would be better off in the DC fund…” 

Submissions   
16. Mr Glynn’s position can be summarised as follows:

16.1. the presentations to the workforce all indicated that investing less in the DC section would result in a more profitable pension than would be received in the DB section;
16.2. the final salary under the DB section is calculated using the best take home pay in the last ten years of service so the best way of ensuring a good pension was to work any overtime on offer to maximise his benefits. Therefore, if he had known that overtime was going to be pensionable, he would have chosen to join the DB section;  
16.3. all written and verbal communications between the Lucite management and staff clearly stated that overtime would be non-pensionable which meant that seemingly there was no way of maximising his benefits in the DB section hence the DC section appeared to be the better option;
16.4. members were only given three weeks to make a decision and were told that if the form was not completed by 8 June 2007 they would automatically be entered into the DC section of the Fund at a reduced contribution rate of 2%;
16.5. his colleagues also found the communications misleading and would have chosen differently had they not been led to believe that overtime pay would be non-pensionable in the DB section of the Fund;
16.6. although the Pensions Choices document stated that the existing definition of pensionable salary under the old sections would apply this was not highlighted to the workforce in pensions communications;
16.7. before making his decision he sought advice from an IFA who advised that the best course of action would be to opt for the DC section. This advice was based on the information he had available at the time which stated that overtime would be non-pensionable. He invested time and money into making an informed decision and would not still be pursuing the matter if he did not feel he had been misinformed;  
16.8. he did not consider a contribution rate of 14% to be unaffordable and is willing and able to pay the difference in the contributions if he was permitted to rejoin the DB section of the Fund;

16.9. there are currently 26 members in the DB section, not seven as suggested.
17. Lucite’s position can be summarised as follows:
17.1. at no time was pressure put on Mr Glynn, or any other member of the Fund, nor was Mr Glynn misinformed. At the time he reached his decision to join the new DC section of the Fund he was in possession of the full facts as they were known at the time; 
17.2. the letter of 18 May 2007 explained that the decision to make overtime pay non-pensionable was because the company could not afford the potential additional liability of £3 million which would be created if all eligible employees took advantage of the March/April 2007 proposal to make the additional 2.64 hours pensionable;
17.3. three weeks was sufficient time for employees to make a decision and Mr Glynn gave no indication that he required more time;
17.4. it was made clear during the consultation process that no-one could re-join the new DB section in the future once they had elected to join the DC section of the Fund;
17.5. it is recognised that, by an accident of timing, employees at Cassel were required to make a decision on their future pension arrangements before they knew the result of the workforce ballot on the proposed new shift arrangements. If Mr Glynn had any doubts about, or needed clarification on, the company’s position on whether overtime would be pensionable or not, he had plenty of opportunity to request further information;
17.6. if Mr Glynn had any doubts about his decision he could have chosen to join the new DB section and transferred to the new DC section at some point in the future once the new shift arrangement had finally been resolved;
17.7. by the time of the final negotiations all employees had made their choice as to whether to join the DB or DC sections of the Fund and the company was aware that only seven Cassel employees had elected to join the new DB section. As a result, this was the first time they were able to quantify that making overtime payments for future service in the DB section of the Fund would be affordable. It had already been agreed, earlier in the negotiations following the ballot on 11 June 2007, that overtime would be pensionable for members of the DC section and felt that, as it was affordable, it would be fairer to do the same for the few continuing members of the DB section. It would have been unaffordable to make overtime pensionable for all had a material number of employees opted for the DB section of the Fund.
18. The Trustee’s position can be summarised as follows:

18.1. the Trustee’s directors have reviewed the communication and guidance made available to Mr Glynn prior to 8 June 2007 and have concluded they were reasonable and not misleading;

18.2. the Pensions Choices document clearly provided that the existing definition of pensionable salary under the old sections would apply and whilst Mr Glynn was provided with a letter explaining a different position on pensionable salary in respect of the Cassel site, it was clearly stated that this would apply if, and only if, the 6-5 crew arrangement was approved by the workforce. Therefore, if the 6-5 crew proposal was rejected by the workforce then the normal position would have to apply. This was all the information available at 8 June 2007 and so Mr Glynn’s decision was based on full information at the time;
18.3. the Trustee did not consider extending the deadline for members to reach their decision until after the outcome of the ballot on 11 June 2007 was known for the following reasons:
18.3.1. the Trustee’s agreement to the principal benefit changes (i.e. the introduction of the new DC section and the amendment of the DB section) was required and obtained by Lucite on 1 May 2007. However, the timescales for implementation of the changes to benefits were generally determined by Lucite;
18.3.2. although the rules of the Fund set out definitions of Pensionable Salary, it would be open to Lucite to agree with members that certain elements of pay would be non-pensionable. The Trustee would then be obliged to administer the Fund on the basis of that agreement. Additional Trustee consent to the 6-5 crew proposal was therefore not required although the Trustee was concerned to ensure that members were making their pension decisions on 8 June 2007 with access to full information available at the time;
18.3.3. the 6-5 crew proposal affected only a relatively small proportion of the active members of the Fund;
18.3.4. if the proposals were rejected at the ballot there would then have been further negotiation between Lucite and the Cassel workforce with the outcome not being known until a future uncertain date. Therefore, delaying the deadline until the results of the 11 June 2007 ballot were known would not have provided members with significant additional information on which to reach their decision.

19. The Trustee has confirmed that:

19.1. Mr Glynn chose to contribute 8% of his pensionable salary to the DC section of the Fund with Lucite contributing 10% of pensionable salary;

19.2. employer contributions to the DB section were 13% of pensionable salary (initial proposals were for a contribution rate of 14 %) from July 2007 to April 2008 and then 6.4% of pensionable salary from April 2008;

19.3. between July 2007 and June 2009, Mr Glynn’s employee contributions amounted to £6,118.73 and, for the same period, Lucite have contributed £7,648.62. If Mr Glynn had opted to join the new DB section in July 2007 he would have contributed £9,942.87 and Lucite’s contribution would have been £6,296.67. 
Request for an Oral Hearing

20. Mr Glynn has requested that I hold an oral hearing before determining his application. He considers that an “open, frank discussion” of the facts in which all the points can be questioned and explained would be the only fair way to settle this dispute.    

Conclusions
21. I have been asked to consider holding an oral hearing. I am satisfied that the written evidence provided by Mr Glynn and the respondents has been properly interpreted and I do not consider that anything will be added to the wealth of evidence Mr Glynn has already provided which cannot properly be dealt with by written submissions. 
22. Mr Glynn argues that Lucite and the Trustee provided him with information which led him to believe that overtime pay within the new DB section of the Fund would not be regarded as pensionable. Whilst the Pensions Outlook newsletters, issued in March and April 2007, do not make any reference to the definition of pensionable salary, in my judgment the information issued to Mr Glynn in May 2007 was quite clear that the existing definition of pensionable salary would apply unless the proposals for a 38.64 hour week were accepted at the 11 June 2007 ballot, in which case overtime pay would not be regarded as pensionable. 
23. I consider, however, that it might have been prudent for the Trustee to have asked Lucite to consider extending the deadline for members to make a decision regarding their pension until after the ballot of 11 June 2007, particularly given the proximity of the two dates. Although, I do have some sympathy with the Trustee’s argument that, even had the deadline been delayed until after the outcome of the 11 June 2007 ballot, Mr Glynn would still have been in an uncertain position as he could not have known what proposals might be put forward in the future. 
24. It is extremely unfortunate that the changes to the shift patterns were under negotiation at the same time as the changes to the Fund, and I have no doubt that the uncertainty regarding the shift patterns made Mr Glynn’s decision regarding his pension more difficult. However, if he was unsure, he could have asked the Trustee for further time on the basis that the future proposals were unknown or, alternatively, as pointed out in the letter of 18 May 2007, he could have opted to transfer to the new DB section until the outcome of future proposals was known. 
25. In any event, even had Lucite delayed the deadline for members to make a decision regarding their pension until the negotiations regarding the shift patterns had been completed, and whilst I do not doubt Mr Glynn when he says he invested time and money before making his decision, I am not persuaded that he would necessarily have chosen the new DB section. Although he submits that he did not consider a contribution rate of 14% to be “unaffordable”, that argument is not supported by the notes taken at his Grievance Hearing which clearly state that he had concerns about transferring to the new DB section because the employee contribution rate under that section was 14%. That, added to the fact that the illustration of projected retirement benefits, issued in May 2007, indicated that Mr Glynn was likely to receive a greater benefit in the DC Section, having contributed £12,800 less than he would have done in the DB section, makes it difficult to conclude with any degree of certainty that he would have taken the action he suggests.
26. At the time, the information given to Mr Glynn in the letter of 18 May 2007 was correct, in that the existing definition of pensionable salary would apply if the proposals for a 38.64 hour week were rejected at the 11 June 2007 ballot. It was only after the deadline of 8 June 2007, that it became clear how few Cassel members had opted for the DB section of the Scheme, and Lucite was able to establish that making overtime pay pensionable would be affordable. Thus, Mr Glynn was not given incorrect information on which to make his decision, it was simply that the circumstances changed after that decision was made.  Mr Glynn does not dispute that the Pension Choices newsletter stated that the existing definition of pensionable salary under the old sections would apply if the latest 6-5 crew proposals were not accepted, but says that this was not specifically highlighted to the workforce in pension’s communications. Although the Occupational Pension Schemes (Disclosure of Information) Regulations 1996 made it compulsory for the Trustee to provide members with certain categories of information as a matter of course the Trustee is not required to do more than provide the said information in writing. Whilst the communication should obviously be clear the Trustee is not required to go as far as Mr Glynn suggests and actively highlight individual elements of the communication.
27. Mr Glynn submits that he was only given three weeks in which to make his decision. Whilst I accept that Mr Glynn did not receive the option form to complete until May 2007, he was first advised of the changes to the Fund in January 2007. There followed presentations to the members in February and March 2007 and newsletters were issued in March, April and May 2007. Mr Glynn was therefore in a position to at least start making an informed decision some time before receiving the option form and indeed the deadline date. That seems to me to be a reasonable time in which to be required to make a decision, and there is no evidence that he was “put under pressure”. In a situation such as this it is quite usual for there to be a deadline for that decision and necessarily a default option for those who fail to respond.
28. It is clear that circumstances conspired in a way which Mr Glynn feels have left him disadvantaged. However I cannot attribute that to any maladministration on the part of the Respondents and I do not therefore uphold this application. 
CHARLIE GORDON

Deputy Pensions Ombudsman

10 September 2009
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