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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	Mr  N S  Paine

	Scheme
	Kent Reliance Building Society Pension Scheme (the Scheme)

	Respondents
	Kent Reliance Building Society


Subject

Mr Paine says he cannot be certain of the security of the Guaranteed Minimum Pension (GMP) that was left in the Scheme when he took some retirement benefits in 2000. He wants the GMP to be properly secured.

Mr Paine also says that delays by Kent Reliance Building Society in answering questions about the GMP caused him to incur expenses that he would not otherwise have incurred and is looking for those expenses to be reimbursed.

The Pensions Ombudsman’s determination and short reasons

The complaint should be upheld.  Mr Paine is justifiably uncertain of the security of his benefit in the Scheme 

Mr Paine’s complaint about delays should also be upheld because the time taken to respond to his queries was unreasonable. He should be compensated for the inconvenience. I do not, however, require Kent Reliance Building Society to reimburse Mr Paine’s expenses
DETAILED DETERMINATION

Material Facts
1. Mr Paine was a member of the Scheme until January 2000. On leaving, he commuted his pension in excess of the GMP for cash. The Scheme was obliged to retain the GMP element until Mr Paine’s State Pension Age, which he will reach in July 2015. 

2. A benefits certificate dated 18 November 1999, and prepared by the Scheme’s provider, shows the position after commutation of the excess pension. A GMP is payable from State Pension Age of £5,515.68. A spouse’s pension is payable in the event of death after State Pension Age. The GMP, and the spouse’s pension, will increase in payment in line with regulatory requirements. 
3. In 2006, Mr Paine approached the Scheme provider for information about his pension. He was told that they no longer dealt with the Scheme and he was advised to contact Kent Reliance Building Society. In early 2007, Mr Paine asked Kent Reliance Building Society for information about the benefit that had been retained in the Scheme. He chased for a response in June, August and October 2007. In November his solicitor contacted Kent Reliance Building Society and a response was sent in mid-December.
4. The response said that the Scheme was closed and, in 2002, all members’ benefits had been transferred to other pension arrangements with the exception of Mr Paine’s benefit which had been missed due to an administrative error on the part of the Scheme provider. Kent Reliance Building Society assured Mr Paine that it would “honour the commitment to pay the GMP when it arises…”
5. Mr Paine was not satisfied with this response and his solicitor approached Kent Reliance Building Society in January 2008 seeking some assurances that the GMP would be secured for him. Receiving no reply, the solicitor chased for a response in April. In a letter dated later in April, Kent Reliance Building Society said:
· it did not receive the solicitor’s letter sent in January;
· it was sorry if Mr Paine had been concerned by the earlier reply; 
· the Scheme’s trustees had resolved to wind it up and the bulk of the members’ funds had been transferred elsewhere by 2005; 
· the Scheme remained open and “funds are available to satisfy the remaining commitments.”; and
· “Mr Paine’s pension commitment is guaranteed by the Scheme…If, as expected, the Scheme is wound up before July 2015 then this commitment would have to be satisfactorily transferred to another provider.”
6. This letter was never received by Mr Paine’s solicitor. 
7. During the course of the investigation into Mr Paine’s complaint, he accepted an offer by Kent Reliance Building Society to resolve the matter, as set out in paragraph 16 below. His acceptance is subject to the GMP being purchased for him in line with the benefits certificate dated 18 November 1999. Mr Paine’s acceptance of the offer was communicated to Kent Reliance Building Society on 22 December 2008.
Summary of Mr Paine’s position  
8. There is no proof as to where the GMP is being held or how it is to be paid. Because of uncertainty over the solvency of banks, Mr Paine does not consider it reasonable for Kent Reliance Building Society to say that it would honour the commitment to pay the GMP and he requires some assurances that his GMP is secure.
9. There was significant delay on the part of Kent Reliance Building Society in answering Mr Paine’s questions about his benefits.
10. Mr Paine incurred fees in obtaining a response from Kent Reliance Building Society and preparing an application to the Pensions Ombudsman. These totalled £993, including VAT. He says that he would not have incurred these costs if Kent Reliance Building Society had dealt with his requests promptly. He decided to use a solicitor to assist him because he believed this was the only course of action open to him. The free service of the Pensions Advisory Service did not appear to be available to him as an ex-employee, based on what he had seen on TPAS’ website.
11. Mr Paine suggests that Kent Reliance Building Society appears to be deliberately prolonging the matter in the knowledge that Mr Paine will not be compensated for fees that he is being forced to incur.

Summary of Kent Reliance Building Society’s position  
12. Mr Paine’s records were removed by the Scheme’s provider when he took early retirement in 2000. 

13. No evidence as to the whereabouts of Mr Paine’s GMP can be produced.
14. Omitting Mr Paine’s benefit from calculations of the Scheme’s liabilities has had an impact on costs and the trustees would be looking to the Scheme’s provider to contribute to the cost of providing Mr Paine’s GMP.

15. The Scheme has sufficient assets to cover Mr Paine’s entitlement and, in any event, Kent Reliance Building Society has given its own commitment to Mr Paine that his future pension arrangements are secure.

16. To resolve the matter, Kent Reliance Building Society has offered to:

· secure Mr Paine’s GMP with a pension provider; and
· pay to Mr Paine £250 in recognition of the distress and inconvenience suffered by him as a result of its delay in responding to his queries.

Conclusions

17. It is clear that an error occurred in 2000 that caused Mr Paine’s records to be removed. Kent Reliance Building Society seems unable now to provide any evidence that would confirm the whereabouts of Mr Paine’s GMP.
18. Mr Paine left his benefits in a funded arrangement and is entitled to certainty that those benefits will come into payment at the specified time. Indeed, other members of the Scheme with retained benefits have had those benefits secured elsewhere. I acknowledge Kent Reliance Building Society’s assurances that Mr Paine’s entitlement will be available to him in 2015 but, without any concrete evidence of that, I cannot conclude that Mr Paine’s benefits are secure. 

19. To resolve this dispute, Kent Reliance Building Society has offered to purchase a policy now to secure Mr Paine’s GMP and I consider this to be a reasonable offer, providing the benefit secured is as outlined in the benefits certificate of 18 November 1999. My direction below sets out the steps to be taken. 
20. Mr Paine first requested information from Kent Reliance Building Society about his benefits in January 2007. He received a response in December 2007 only after the intervention of his solicitor. This is a very long time for Mr Paine to wait for a reply, his chaser letters having gone unanswered, and in my view is unreasonable. I note that Kent Reliance Building Society has offered £250 to Mr Paine in recognition of any distress and inconvenience caused and I consider this to be reasonable in the circumstances.
21. A further request for information, in January 2008, was apparently not received by Kent Reliance Building Society and its April 2008 reply, sent in response to a chasing letter from Mr Paine’s solicitor, was not received by him. It seems somewhat unusual that two letters went astray but it is difficult to say with certainty whether or not this correspondence was sent or received. It is possible that both letters were sent and it is unfortunate if neither reached their destination. This being the case, the only available evidence suggests that a response to the second query was sent within a reasonable time of Kent Reliance Building Society becoming aware of it.
22. Mr Paine says that he has incurred costs that would not have arisen if he had received a prompt reply to his enquiries and is looking to be reimbursed. He says also that Kent Reliance Building Society is forcing him to incur further costs. I rarely ask a respondent to pay the costs of an applicant unless it is clear that there was no choice but to seek professional advice (for example, where the subject matter of a complaint is highly technical and advice is essential). Mr Paine says that he formed the impression that the services of the Pensions Advisory Service (TPAS) were not available to him. A small amount of research would have enabled Mr Paine to discover that this was not the case. It was Mr Paine’s choice to appoint a solicitor and thereby incur fees. He has also chosen to continue to retain a solicitor throughout the process.  I do not consider it appropriate to ask Kent Reliance Building Society to make a payment to Mr Paine in respect of his costs.
Directions   

23. Kent Reliance Building Society has been aware of Mr Paine’s acceptance of its offer to secure his GMP since 22 December 2008 so I am taking into account that the process will already have started. 

24. Kent Reliance Building Society will:

· within 14 days of the date of this Determination, confirm to Mr Paine (or his representative, as notified by Mr Paine) details of the policy being effected on his behalf to secure the GMP, and attaching spouse’s pension, and give him a reasonable time (up to 14 days) to make any objection;
· within 14 days of notifying Mr Paine, as above, liaise with the Scheme’s trustees to effect the purchase of the policy; and

· within 21 days of the purchase, confirm to Mr Paine that the process is complete and provide him with the relevant documentation as evidence of the purchase.

25. In addition, within seven days of the date of this Determination, Kent Reliance Building Society will pay to Mr Paine (or through his representative, if requested by Mr Paine) £250.

TONY KING
Pensions Ombudsman 

5 March 2010 
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