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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mr A J Smith

	Scheme
	:
	Prudential Personal Pension Plan (the Plan)

	Respondent
	:
	Prudential 


Subject 
Mr Smith complains that Prudential, as Plan manager, failed to provide him with the retirement benefits pack which he had requested in October 2007 on a timely basis. He contends that the delays incurred by Prudential in effecting a transfer of the Plan benefits have resulted in a significantly lower amount being transferred in January 2008. He also alleges that Prudential:
· disclosed confidential information about him to a third party without his permission
· did not inform him that he could take his Plan protected rights benefits before age 65 
The Pensions Ombudsman’s determination and short reasons

The complaint should be upheld in part because the administrative service which Mr Smith has received from them was unsatisfactory on several occasions between October 2007 and January 2008. Although the maladministration identified has not caused Mr Smith any actual financial loss, he has suffered distress and inconvenience.


DETAILED DETERMINATION

Material Facts
1. In November 1989, Mr Smith transferred his accrued benefits from a former pension arrangement into an M & G personal pension plan with the help of his independent financial adviser (IFA) at the time, James Capel Financial Services Ltd (James Capel). M & G’s pension business was subsequently transferred to Scottish Amicable and then to Prudential.
2. James Capel were taken over by HSBC Actuaries & Consultants Ltd (HSBC). Mr Smith subsequently sought the assistance of  different IFAs to James Capel for  each of the following transactions:
· the transfer of his non-protected rights Plan benefits in July 1992;

· the request for details of his protected rights benefits in September 2001; and   
· the eventual transfer of his protected rights Plan benefits in January 2008. 
3. Having received a Plan statement showing the value of his protected rights benefits as at 5 October 2007 to be £41,906, Mr Smith telephoned Prudential to ask for a retirement quotation to be sent directly to him. According to the transcript of the telephone call which was made on 15 October, Mr Smith also said that:

· he had not been informed by Prudential (until receiving the October 2007 Plan statement) that he now had an option of taking his protected rights benefits before State Retirement Age (SRA) of 65;
· both he and his wife were likely to retire in January 2008 and he would probably defer receipt of his Plan benefits until then; and
· he would be away from home for six weeks in a week’s time. 
4. When referring to the ability to take the annuity earlier than 65 the transcript records that Mr Smith said “Yes, well it’s the first time I’ve heard of this so … (laugh) but that’s life.”
5. On the timing, Mr Smith said “…what I shall probably do is take advantage of this next January, because at that time we’re both retiring.” and “I shan’t be taking the benefits probably ’til January, one of the things being I’m going away in a week’s time, for six weeks.”

6. Later in the call, according to the transcript Prudential said that Mr Smith might not receive the figures until he returned from holiday, to which Mr Smith said “That’s not a problem”.

7. The transcript also shows that Prudential responded that if their benefits instruction form was enclosed with the Plan quotation, they would very likely also switch his Plan investment into their deposit cash fund. (This, Prudential concede, was incorrect). Mr Smith said that he did not want such a switch to take place just yet and asked Prudential to defer sending him the form for the time being. Prudential also informed him that, as it would take between seven to ten days to issue the quotation to him, he might not receive it before he went travelling.
8. According to the records which Prudential had inherited, Mr Smith’s appointed IFA was HSBC. Prudential sent the quotation on 18 October to HSBC for onward transmission to Mr Smith instead of directly to him. The quotation showed possible benefit options available to Mr Smith based on a Plan fund of £42,636 as at 11 November 2007 and clearly stated that the figures were not guaranteed. 
9. Mr Smith returned home on 6 December and, as a quotation had not arrived, the next day he faxed Prudential chasing it. There was no immediate response and Mr Smith then telephoned Prudential.  Under cover of a letter dated 12 December (though Mr Smith has said that the envelope was dated 13 December) Prudential sent a copy of the original quotation together with a new one showing the possible pension and tax free cash options available to him as at 11 December 2007 based on a slightly lower Plan fund value of £41,909.
10. The same documents were sent to Mr Smith by email on 14 December.  In that email Prudential’s employee said:

“I have enclosed a copy of the retirement figures that you have been chasing.  I have had to contact the servicing team to ask that they send out to you the benefit form to allow you to take the benefits.  I have asked to be done as a matter of urgency, and I have put a urgent through for this too be done [sic].”
11. Mr Smith says he began to investigate annuity options on 14 December.  On 16 December the web based service he had consulted put him in contact with a financial adviser – Blackstone Moregate. 
12. Prudential sent Mr Smith a full retirement benefits pack on 18 December which included the benefit instruction form, another copy of the new quotation and also a key features document that showed a Plan fund value of £14,909 (being an accidental transposition of the figures that is not directly material to the complaint). 
13. On 20 December Blackstone Moregate contacted Mr Smith with a quotation. The next day, after a telephone conversation, Blackstone Moregate emailed Mr Smith a copy of the quotation, which was from Legal & General (L&G) and based on a purchase price of £41,909.  It was guaranteed to 7 January if the details remained the same.  A letter of authority was also enclosed, which Mr Smith signed and returned.  It is dated 21 December.
14. Mr Smith received the Prudential pack referred to above on 22 December. It crossed with a letter of complaint he had sent on 20 December.  That letter expressed considerable annoyance about delays.  It ended “We would point out that as already informed we wish to set up an annuity without delay so that income can be received with effect from 31st January.” 
15. On 8 January Blackstone Moregate sent Mr Smith their formal letter discussing the purchase of the annuity with L&G enclosing, amongst other things, the application form.

16. Blackstone Moregate received the completed application form on 16 January.  At the same time they received Prudential’s benefit instruction form completed by Mr Smith and dated 27 December. Prudential received the benefit instruction form on 18 January and L&G’s papers on 21 January. They made the transfer on 29 January 2008. The amount transferred was £39,510 (£3,126 lower than the amount quoted on 18 October).  

Mr Smith’s position

17. He had asked Prudential, during the telephone call on 15 October, to send him the relevant form for completion and return in order to take the Plan benefits.     

18. Whilst he was away, he had arranged for his post to be opened by his house minder. Consequently if the quotation had arrived at his home shortly after he had departed, details of the Plan figures could still have been divulged to him (by telephone) and he would then have acted immediately to take advantage of the increased Plan fund value from £41,906 to £42,636.

19. Had he received the quotation promptly, he would have had nearly two months to transfer the Plan benefits with little or no loss as the Plan fund still had a value of £41,909 on 12 December 2007.

20. He had not taken appropriate Prudential contact details with him on his travels and could not therefore remind them to send him the requested information until he returned home in December.
21. Mr Smith points to the urgency with which he acted when he returned from holiday as evidence that the matter would have been completed earlier.  He says by the time he received the complete retirement pack on 22 December the process was bound to be further held by the Christmas holidays.
22. Prudential, in his view, have made mistakes which have not only caused him considerable financial loss but also resulted in the illegal disclosure of information to a third party (HSBC) without his authorisation.   

23. If he had been informed by Prudential that he could take his protected rights benefits before SRA, he would have taken advantage of this option.  
Prudential’s position 

24. They had made errors by sending the Plan quotation which Mr Smith had requested on 15 October to HSBC instead of directly to him and also by failing to provide him with the full retirement benefits pack on 12 December. 
25. The quoted Plan fund values were not guaranteed and the amount paid to L & G had been calculated using the unit prices of the appropriate investment funds applying at the date on which all the requisite transfer documentation was received.    

26. Mr Smith understood that the original quotation sent in October 2007 was for information purposes only and had agreed that the retirement benefits form should not be enclosed with it. 

27. If Mr Smith had received the quotation before he went travelling, it is unlikely that he would have asked immediately for the full retirement benefits pack to be sent to him. Even if he had, it is most probable that he would have been away when the pack reached his home and he would therefore not have been in a position to sign and return the necessary form to Prudential. 
28. Prudential had no reason to doubt the accuracy of the records inherited from M & G showing Mr Smith’s appointed IFA to be HSBC (formerly James Capel prior to takeover).They would therefore have sent HSBC copies of all of Mr Smith’s annual statements and quotations but HSBC have not, however, contacted them about this correspondence. It was not obligatory for Prudential to obtain a new letter of authority from Mr Smith following the takeover of his appointed financial advisor by HSBC.
29. The enquiries which Prudential received from Mr Smith’s other IFAs were for the provision of specific information only and not for the transfer of his business to them.
30. Mr Smith’s protected rights Plan benefits were originally payable from SRA 65. Legislative changes which permitted such Plan benefits to be taken from age 60 had been introduced prior to the transfer of M & G’s pension business to Prudential. Prudential sent details of further legislative changes applying to these benefits that came into force on 6 April 2006 to all their clients. It is unfortunate that Mr Smith did not receive this information. They are under no obligation to contact clients about such changes, however.      

Conclusions
31. Prudential admit that they misinterpreted Mr Smith’s instructions during the telephone conversation in October and sent the quotation to his IFA instead of directly to him. They also concede that they incorrectly told him that they would automatically switch his Plan investment into their cash fund if they sent their benefit instructions form with the quotation which he had requested. In my view, it was a consequence of the latter error which led to Mr Smith agreeing not to ask for this form to be sent with the quotation. Both these mistakes, in my opinion, clearly amount to maladministration.
32. I have to decide whether that maladministration was the cause of any loss to Mr Smith. In doing that I have to weigh the evidence and reach a judgment.

33. I am not convinced, however, that the transfer of the Plan fund would have been finalised any earlier if these mistakes had not occurred. It is clear from the transcript of the telephone call made in October that Mr Smith was predisposed to retiring in January 2008 before being wrongly informed of the automatic fund switch. In the telephone call Mr Smith seems unconcerned that he might not receive figures until his return.  If the lack of concern was because he knew that anything that did arrive would be opened for him, then it follows that he would have known that it had not arrived.  He does not seem to have done anything about that while he was away (the lack of contact information, whilst a nuisance, would not have been a bar to pursuing the matter). 

34. So taking into account Mr Smith’s preference for the January retirement date, his apparent lack of concern that the papers might not arrive before he left, and the inconvenience which he would have experienced in getting the form completed and returned to Prudential whilst he was away, I am unable to conclude on the balance of probabilities, that Mr Smith would have acted any differently had he received a full retirement pack from Prudential before he returned home.

35. What happened when he returned home is consistent with the intention to take the pension from the end of January rather than earlier.  Certainly between 6 December and 14 December Mr Smith pursued the matter.  And as soon as he had figures on 14 December he investigated annuity rates on the internet.  But that was consistent with wanting to get matters in train in time for income to be received with effect from the end of January.  I note that in his complaint letter of 20 December Mr Smith said he wanted income with effect from 31 January, not “as soon as possible” or “by 31 January at the latest”.
36. Also consistent is the lack of urgency once Blackstone Moregate had the matter in hand.  Nothing happened of substance between 21 December and 8 January (at its most extended the Christmas period ran from 21 December to 2 January).  There is no indication that Mr Smith pressed Blackstone Moregate, and they did not receive the forms back until 16 January.  I make these observations not to suggest that either Mr Smith or Blackstone Moregate were being unusually slow, but because the evidence is that the pace of progress was aimed at a 31 January start date.

37. Finally, I have taken account of the fact that Mr Smith was not apparently unduly concerned about any change in L&G’s annuity rates (or annuity rates generally)  between the expiry date of the quotation on 7 January and the purchase date.  It is possible that Blackstone Moregate would have told Mr Smith of a significant adverse change, but I have seen no evidence that a guaranteed quotation was obtained before the application from was sent to L&G.

38. In summary, then, both the failure to send the pack to Mr Smith while he was away and the failure to comply with Mr Smith’s request to send the benefit instructions form with the quotations on 12 December clearly constitute maladministration. However, having weighed the factual evidence, I find that the transfer process was in any event intended to result in the annuity being established at the end of January rather than any earlier date and that in effect, whether consciously or not, Mr Smith was taking a risk that the underlying value and annuity rates might move in his favour or against it. 
39. Mr Smith also alleges that Prudential had disclosed confidential information about him to HSBC without his permission but the evidence does not support this view. According to the records which Prudential had inherited from M & G, Mr Smith’s appointed IFA was James Capel which was subsequently taken over by HSBC. They had no reason to believe that HSBC would not become his appointed IFA after the takeover. I do not consider that Prudential acted inappropriately by corresponding with HSBC - but anyway no direct additional harm was done.
40. I am unclear whether M & G or Scottish Amicable had ever told Mr Smith about the legislative changes. Certainly if he was going to be told at all, it was before Prudential acquired the business. However, it does not follow that Prudential would automatically not be liable for any failure by the M & G or Scottish Amicable.  More significantly though, I cannot say that Mr Smith would have behaved differently if he had known, or identify a resulting loss.  In the telephone call he did not appear unduly concerned and regarded January 2008 as the significant time at which to take the benefits. 
41. I can therefore see no basis upon which I can conclude that Mr Smith has suffered any actual loss. There is, however, no doubt that there was maladministration by Prudential. Although that maladministration has not, in my view, caused Mr Smith actual financial loss, he has suffered some inconvenience as a result. My awards in relation to distress and inconvenience are modest (generally in the region of £75 to £250) and are not intended to punish the respondent. I therefore uphold the complaint to that extent. 

Directions
42. Within 28 days of the date of this Determination, Prudential are to pay Mr Smith £100 in recognition of the inconvenience caused to him.  

TONY KING

Pensions Ombudsman

6 July 2009
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