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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	Mrs J M Khan

	Scheme
	Norwich Union Group Personal Pension Plan

	Respondent
	Mr N Lawson


Subject

Mrs Khan has complained that pension contributions were deducted from her salary by Mr Lawson and not passed on to the pension provider for investment on her behalf.
The Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against Mr Lawson because: 

· there is clear evidence that pension deductions were made to Mrs Khan’s salary and these were not received by the pension provider; and
· Mr Lawson, as an administrator for the purposes of my jurisdiction, was responsible for ensuring that they were paid to the provider.
DETAILED DETERMINATION
Relevant Regulations
The Personal Pension Schemes (Payments by Employer) Regulations 2000 state:

‘Prescribed period for the purpose of calculating the due date for the payment of any contribution made on behalf of an employee

5. For the purposes of section 111A (15) (b) of the 1993 Act (meaning of “due date” where a contribution payable under the direct payment arrangements falls to be paid on behalf of the employee) the prescribed period is the period of 19 days commencing on the day following the last day of the month in which the deduction was made from the employee’s earnings.’

Section 111A (15) (b) of the Pensions Scheme Act 1993 states:

‘In this section “due date”, in relation to a contribution payable under the direct payment arrangements means – 

(a) if the contributions falls to be paid on the employer’s own account, the latest day under the arrangements for paying it;

(b) if the contributions falls to be paid on behalf of an employee, the last day of a prescribed period’

Material Facts

1. Mrs Khan was employed as a Senior Hair Stylist by Clifford Austin Hunt from December 1992.  In September 2001, Clifford Austin Hunt was taken over by a company known as Sugarclove Limited, of which Mr Lawson was sole director.  Mrs Khan’s employment remained largely unchanged.  Mrs Khan remains in employment at the same salon, which is called Sara Alexander. There have been a number of apparent changes in the company that runs the salon (they are explained below).  At all times Mr Lawson has been the manager of the business and has been responsible the payroll, pension contributions and payments to Norwich Union.
2. Mrs Khan was entitled to membership of a group personal pension plan, which was set up in April 2001.  Contributions were deducted from her salary to be passed onto Norwich Union (now Aviva) as premiums to invest on her behalf.  Her contributions were matched by her employer.  Mr Lawson continued to operate contributions to the Scheme for Mrs Khan when Sugarclove Ltd took over from Clifford Austin Hunt.  

3. Pension contributions were deducted from Mrs Khan’s salary and these were initially passed onto Norwich Union for investment without any delay.  Then, in November 2003, a lump sum payment of £795.94 was made which was to cover employee and employer contributions up to July 2004.  Payments were then delayed for a while before a further lump sum payment was made in January 2005, when Mr Lawson sent a cheque for £895.69 to Norwich Union to invest on Mrs Khan’s behalf. This again represented both employee and employer contributions.  The covering letter accompanying this cheque was signed by Mr Lawson, as “Director”.  After another delay in sending money to Norwich Union, for the last time a lump sum payment was made in January 2006 for a total of £1,006.66, which accounted for all the deductions made from Mrs Khan’s salary up until then.
4. Pension contributions continued to be deducted but they were retained and not passed across to Norwich Union.  Mrs Khan had written to Mr Lawson in May, August and September 2005 to enquire about the situation, but she did not receive a response (other than the payment made in January 2006). 
5. No pension payments have been received by Norwich Union since January 2006.  Mrs Khan wrote to Mr Lawson about this in June 2006.  Again she received no response and shortly afterwards referred the matter to the Pensions Advisory Service, who also could not elicit any response from Mr Lawson.  Mrs Khan wrote again to Mr Lawson in April and May 2008 but again received no reply.
6. Mrs Khan has provided copies of a number of her weekly payslips dating from 7 November 2003 to 10 February 2006.  All of these payslips show that Mrs Khan’s pension contributions were matched by her employer.  Mrs Khan has produced another payslip dated 24 February 2006.  This appears to give information relating to the previous three weeks and contains no pension information at all.

7. The next copy payslip on file is dated 7 July 2006 and gives salary information for four weeks. (A four-weekly system had been brought in from 14 April 2006 and has been maintained up to the present time.)  There are several other payslips on file and these show that from 2006, Mrs Khan has had £39.80 deducted from each four-weekly salary.  No employer contribution is marked on these payslips. 

8. The following is an up-to-date history of the premiums that have been made into Mrs Khan’s pension arrangement with Aviva:
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9. As mentioned above, Mr Lawson has been director of a number of companies, which at different times have owned or managed the hairdressing salons.  Monroe Limited was dissolved in April 2006.  In October 2007, Sugarclove Limited was subject to a compulsory liquidation.  In November 2006, Mr Lawson had set up a new company operating the salons called Monroe (Leatherhead) Limited and this name began to appear on Mrs Khan’s payslips.  This company was dissolved in March 2009.
10. Mrs Khan has said that her August payslip still included the name Monroe (Leatherhead) Limited.  Mrs Khan also said that clients were asked to make any cheques payable to ‘Monroes’.
11. In August 2009, Mr Lawson set up a new company called Monroe Dorking Limited.

12. Neither Mr Lawson nor any representative of any of his companies has responded to this office about the complaint made by Mrs Khan.

13. Aviva has said that the fund value of Mrs Khan’s pension arrangement as at 1 July 2009 was £6,080.14.  Aviva has also been able to calculate a notional fund value, as if assumed employer and employee contributions had been made in good time.  They say the fund value would have been £10,186.45.  Mrs Khan has said that pension deductions continue to be made to her salary.
Conclusions

14. In collecting and (in principle) transferring to Norwich Union Mrs Khan’s pension contributions, Mr Lawson was carrying out acts of administration of the Scheme.  He therefore falls within my jurisdiction as an administrator (section 146(4) and (4A) of the Pension Schemes Act 1993 and regulations thereunder).

15. It was plainly maladministration for Mr Lawson not to pass those contributions on.  They have presumably remained within the relevant companies, which he controlled, or have fallen into his own pocket.  It is my determination that he is personally liable for the loss to Mrs Khan.
16. Mrs Khan’s employer, as it changed from time to time, matched her contributions from April 2001 to January 2006. In the absence of any evidence to the contrary I conclude that Mrs Khan was contractually entitled to matching contributions.  Again I find that as an administrator of the Scheme, Mr Lawson ought to have arranged payment of the employer’s contributions to Norwich Union/Aviva.  He should be personally liable for the resulting loss in this respect too.
17. Mrs Khan has also been put to some distress and inconvenience in trying to sort matters out and the situation has been exacerbated by Mr Lawson’s non-response.  I make an additional award to account for this.

18. For the reasons given above, I uphold the complaint against Mr Lawson personally in his capacity as an administrator of the Scheme.

Directions 
19. The directions that follow will, if necessary, be enforceable by Mrs Kahn in the County Court as if they were a County Court Order (section 151(5) of the Pension Schemes Act 1993 and regulations thereunder).
20. Within 28 days of this determination, Mr Lawson is personally to pay to Aviva to invest in Mrs Khan’s personal pension:

· £4,106.31 plus 
· simple interest on £4,106.31 from 1 July 2009 to the date of payment at the rate for the time quoted by the reference banks;
· £238.80 being the contributions deducted since July and the matching employer contributions that also should have been made
· simple interest on £238.80 from the date of this Determination to the date of payment at the interest rate for the time being quoted by the reference banks.
21. Mr Lawson is also personally to pay Mrs Khan £250 to compensate her for the distress of having her contributions apparently confiscated, which distress will have been exacerbated by Mr Lawson’s refusal to deal with the matter.
TONY KING

Pensions Ombudsman

3 November 2009
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