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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	Mr L

	Scheme
	Finecrave Limited Retirement Benefits Scheme (the Scheme)

	Respondents
	Abacus ifa Limited, and
Scottish Life, a division of Royal London Mutual Insurance Society Limited


Subject

Mr L has complained that Abacus ifa Ltd (Abacus) and Scottish Life caused a delay in him receiving his benefits from the Scheme.

The Pensions Ombudsman’s determination and short reasons

The complaint should not be upheld against Abacus and Scottish Life because it was not maladministration to pursue possible alternative options for resolving difficulties caused by the liquidation of the trustee, even though they did not turn out to be viable.
DETAILED DETERMINATION

Statutory Provisions

1. The relevant statutory provisions are shown in the appendix.

Scheme Rules

2. The rules governing the Scheme, originally executed on 28 June 1993 and coded Harv 87-89, were replaced on 30 April 1996 by Board Resolution.  The rules relevant to this complaint are also shown in the appendix.

Material Facts

3. Mr L was employed by George Smith Manufacturing Ltd from 11 July 1988 to 29 September 1991.

4. His employer operated a retirement benefits scheme known as the “George Smith Manufacturing Ltd Retirement Benefits Scheme”, which commenced on 30 June 1988.  This pension scheme was established on money purchase principles (also known as defined contribution) and was contracted‑out of the State scheme.  The Scheme was originally insured with National Mutual Life Assurance Society (National Mutual).
5. Mr L joined the Scheme on 30 July 1988 and remained in active membership of it until his employment ended.  Thereafter he was a deferred member of the Scheme.  His contributions were invested in National Mutual’s with-profits fund.
6. In a Deed of Covenant and Novation, dated 3 July 1992, it is noted that Finecrave Limited (Finecrave) took over the business and trade of George Smith Manufacturing Ltd (in Receivership) together with the related employments.  This deed also documents that:
· Finecrave became a participating employer in the Scheme;

· George Smith Manufacturing Ltd ceased to be the Principal Employer for the Scheme and ceased to participate in the Scheme with effect from 4 February 1992;

· Finecrave indemnified George Smith Manufacturing Ltd against all liabilities, costs, claims and expenses relating to the Scheme except for costs borne by the Receiver in respect of contributions due between 27 August 1991 and 10 December 1991;

· Finecrave was appointed as the Trustee of the Scheme in place of the old Principal Employer;

· Finecrave became the Principal Employer for the Scheme with effect from 4 February 1992;

· the insurance policy with National Mutual was assigned from George Smith Manufacturing Ltd to Finecrave;

· the Scheme’s name was changed to “Finecrave Limited Retirement Benefits Scheme”.
7. The Scheme was closed to new members following the receivership of George Smith Manufacturing Ltd and transfer of the Scheme to Finecrave.  There were 21 deferred members in the Scheme in total.

8. Finecrave (No. 02658136) changed its name to George Smith Limited in June 1995, then to RFG Investments Limited in June 2002 and finally to RFG Holdings Ltd in June 2004.  Given that, as explained below, there was a second later company called George Smith Limited for clarity I shall refer to this George Smith Ltd as the “old George Smith Ltd”.

9. In 2002, the business was sold on again (including the name George Smith Limited) to another company but the Scheme did not transfer to the new owners.  Once the ‘old George Smith Ltd’ company had changed its name, the company used to acquire the business then changed its name to George Smith Limited, which I shall refer to as the ”new George Smith Ltd”.
10. The new George Smith Ltd company used Abacus as its financial adviser.  Abacus gave it advice in 2006 in relation to its pension arrangements, including the winding up of the Scheme.  It later transpired that the Scheme had not transferred to the new owners of the business in 2002, but had remained with the old George Smith Limited, by then known as RFG Holdings Ltd (RFG).

11. Following earlier communications between Abacus and RFG, Abacus wrote to RFG on 14 March 2007 saying what it had discovered and that RFG was still the Principal Employer and Trustee for the Scheme.  It set out three options for RFG; to keep the closed scheme and remain trustee, transfer the trusteeship, or to wind-up the scheme.  RFG decided to appoint Abacus and use its services too.  Having taken advice, RFG decided to wind-up the Scheme.  Abacus was to be paid for its service by commission.
12. Over the intervening years National Mutual, who insured and administered the Scheme, had first been acquired in April 2002 by GE Pensions Ltd (trading as GE Life).  The GE Life group of companies were subsequently acquired in April 2007 by Swiss Re.  The business transferred from GE Pensions Ltd to NM Pensions Ltd, and the business was rebranded with the trading name of ‘Tomorrow’.

13. Abacus’s advice/recommendation to RFG was that the Scheme should be moved to Scottish Life before being wound up.  It said part of its reason for doing this was that Tomorrow was not in a position to progress the winding up of the Scheme at that point and to remove any uncertainty about the future provider as there was speculation that Tomorrow’s life and pension business might be sold off.

14. The Trustee, RFG, met on 15 March 2007 and decided to move the administration and investment service for the Scheme to Scottish Life.  On the same day an application for a ‘Retirement Solutions Company Pensions’ policy with Scottish Life was completed by RFG in its capacity as both the Employer and the Trustee.  A lifestyling investment strategy was selected by the Trustee.  This strategy involved moving a member’s account/fund from riskier funds with potentially higher investment returns to safer, less volatile, funds as a member got within 10 years of retirement age.
15. The lifestyling investment strategy used five funds; the Adventurous Managed fund, the Managed fund, the Defensive Managed fund, the Short (5yr) Index-Linked fund and the Deposit fund.
16. RFG sent a letter to GE Life, which was faxed on 18 April 2007, telling it of its decision to transfer the administration/investment service and gave authority for information to be released to Scottish Life.

17. On 25 April, RFG wrote to Mr L (and the other deferred members) telling him of its intention to wind up the Scheme with effect from 25 July 2007 (so giving three months’ notification).  It stated it would arrange for his benefits to be re-assigned to an individual policy in his own name with Scottish Life unless he instructed otherwise.  Other options included transferring his benefits to a personal pension or stakeholder pension plan of his choice or, for those with an account/fund of less than £16,000, which applied to Mr L, to have access to his benefits under triviality rules (a “winding up lump sum”).  It estimated the value of Mr L’s account was £5,453 at that time, but said this was not guaranteed and the final value might not be the same.  Abacus was to collate members’ replies.
18. Mr L completed an option form on 1 May 2007 and stated he wanted to receive the proceeds of his benefits under the triviality rules.  The option form was sent to Abacus.
19. An email dated 18 May 2007 from Scottish Life to Abacus indicates there were initially problems with Tomorrow giving the required pension scheme member data to Scottish Life in an electronic format.  In addition, Tomorrow required employment information in order to provide the maximum benefit figures (i.e. the 6 April 2006 A‑Day values).

20. RFG became insolvent and went into voluntary liquidation on 19 July 2007.  MBI Coakley Ltd was appointed as the liquidator of RFG by the members and creditors of RFG at a meeting held that day.

21. Meanwhile, Abacus assisted with obtaining as much information for Tomorrow as it could, which included calculating an average contribution and from that a final pensionable salary for each member in lieu of any other information.
22. Abacus wrote to Mr L on 3 August 2007 in response to his letter of 28 June saying that the issue of employment information had now been resolved and forms were being sent to RFG, as Trustee, for signature.  Abacus sent the employment information forms, giving as much information as possible, to Tomorrow on 17 August and sent a fee to Tomorrow for providing the data to Scottish Life.
23. Scottish Life received some data by 1 October 2007, although other information such as the members’ marital status, and split of contributions between employee/employer were missing.

24. Before transferring the Scheme’s assets Tomorrow required the completion of two forms; one by Scottish Life and the other by the Trustee.  Both these forms were sent out to Scottish Life on 11 October but, due to postal strikes, were not received until 18 October 2007.  Scottish Life completed the ‘Receiving Scheme Declaration’ and sent both forms to Abacus who, in turn, sent them to the Trustee on 23 October.  A director signed the Form of Discharge on behalf of RFG.  Having received both forms back from RFG, Abacus sent them to Tomorrow on 26 October.  Scottish Life later received a cheque for £183,746.20 from Tomorrow on 22 November 2007.

25. In a letter to Mr L of 29 November 2007, Abacus said the winding up was progressing towards completion and monies had been transferred to Scottish Life.  It stated the next steps were (i) for Scottish Life to apply the monies to its policies, (ii) Scottish Life to obtain the Trustee’s authority to discharge the benefits/monies and (iii) on receipt of authority Scottish Life to issue cheques.  It expected the triviality payments to be issued in early January 2008.

26. On 30 November 2007 Scottish Life sent an electronic copy of the member data it had received to Abacus and asked the Trustee to look over it, though the employee/employer splits were still missing.  RFG signed off the data for Scottish Life on 6 December 2007. 

27. Tomorrow provided employee/employer splits for three members who had less than two years’ service to Scottish Life on 12 December.  Scottish Life allocated monies to members’ policies on 13 December 2007 and the Scheme went live on its computer system at that point.  As Mr L was more than 15 years away from retirement, his account was invested in the Adventurous Managed fund, which held approximately 75% equities (UK 40%; Overseas 35%); 15% Property, 6% Fixed Interest and 4% Cash.
28. Abacus confirmed to Scottish Life that seven people, including Mr L, had chosen to take the winding up lump sum (WULS).  The remaining 14 members (some of whom had not replied to RFG’s letter of 25 April 2007) would have their policies assigned to them personally, which was the default option.

29. Scottish Life issued discharge forms to Abacus on 19/20 December who, in turn, sent them to the Trustee on 21 December 2007.  The Managing Director of RFG was contacted on 14 January 2008 about the whereabouts of these forms and he said they had been sent straight back to Scottish Life (with a copy sent to Abacus).  Scottish Life says it did not receive the forms.  Abacus received one of the two forms on 16 January, but not the other.
30. In an email to Abacus, dated 16 January 2008, RFG said it had been under the impression that the second form was for its files.  The Company Secretary of RFG also said,

“…I don’t know whether it matters to you that RFG is now in voluntary liquidation.  Let me know how you want me to proceed.”

31. The liquidator says he was initially unaware of the Scheme’s existence.  He says he was informed by Abacus in a telephone conversation on 16 January 2008 that RFG was the Trustee of the Scheme.  He subsequently received a letter from Abacus on 21 January.

32. MBI Coakley Ltd notified the Pensions Regulator (TPR) on 21 January 2008 and says its notification was immediate upon the liquidator having received written confirmation of the existence of the Scheme.  TPR sent an acknowledgement on 28 January 2008.

33. Abacus says it has an ongoing relationship with a firm of pension lawyers.  No advice was received in relation to this exercise, but it did seek an informal opinion on how to resolve the situation.  On 22 January 2008 the lawyers’ email response to it was,
“Very generically, as I don’t have all the detail in front of me, the IP has effectively been placed in the shoes of the trustees if the company he is dealing with is the corporate trustee of the pension scheme.  Accordingly he will need to make a number of reports and notifications under the law, as trustee.

As to the need to impose an independent trustee, this is no longer an automatic feature of an insolvency but a discretion for the Pensions Regulator.

Clearly if the IP is running the winding-up appropriately, getting adequate advice when required, and there are no conflicts of interest, then there shouldn’t be any need for an independent trustee.  In the particular circumstances, doing so would only be detrimental to the members.  If the PR becomes interested in the matter, pointing this out should make the PR agree that an I[T] is not needed.”

[IP = Insolvency Practitioner, IT = Independent Trustee, PR = Pensions Regulator]
34. TPR sent a letter to the liquidator on 28 January saying under its powers one of the Regulator’s options was to appoint an Independent Trustee (IT) under section 7 of the Pensions Act 1995.  Based on the information supplied and the circumstances described, it would not take any action if the liquidator were to sign the discharge forms.  Once the Scheme had completed winding-up, it requested that form PR12 ‘What to tell us when your scheme has wound up’ be completed and submitted.
35. In an email of 4 February 2008 to Scottish Life, Abacus said it was having a few issues with the liquidator signing and asked for some technical guidance linked to equalisation of retirement ages.  A response was given to the liquidator by Abacus a week later.

36. The liquidator signed Scottish Life’s two discharge forms (one for the WULS members and the other for the members taking assignments) on 14 February 2008.

37. On 15 February there was an exchange of emails between Abacus and Scottish Life.  Abacus confirmed it was in receipt of Scottish Life’s discharge forms and asked what the time scale would be for getting the WULS monies out.  Scottish Life said it aimed to get the WULS issued within seven working days of receiving the discharge forms.  Abacus posted the forms to Scottish Life that day. 
38. On 25 February Scottish Life told Abacus that it had processed the WULS payments and cheques would be issued the following day.  Once the policies for the other members had been assigned, there would be an empty Trust.  It would issue a Final Trustee Resolution to the Trustee which would require the liquidator’s signature.  Thereafter, notification needed to be sent to Her Majesty’s Revenue and Customs (HMRC) and TPR.

39. On 27 February Mr L telephoned Abacus about not having received his benefits.  A record of that call makes reference to an earlier telephone conversation on 15 February 2008 wherein Mr L had spoken to Abacus and had been told payment would be made between 27 and 29 February.  Abacus immediately telephoned Scottish Life, as did Mr L, and during these conversations it was established that the cheques were payable to the Trustee and as a result a further delay might occur.
40. On hearing this news, Mr L made an oral complaint to Abacus over the time taken to pay his benefits.  His complaint was acknowledged in writing by Abacus five days later.  It summarised his complaint and outlined its complaints procedure.

41. Abacus telephoned the customer support area of TPR about RFG going into voluntary liquidation and the fact that Scottish Life was raising cheques in the name of the Trustee.  Abacus said this would cause a problem because (a) there were no trustees any more, and (b) there had not been a trustee’s bank account for many years.  A suggestion was made by TPR that one option may be to appoint those members taking a WULS as ‘trustees of their own plan’.  Abacus followed up its conversation in writing by sending an email on 27 February 2008 to the Trustee Services area of TPR (as it had been asked to do) about the viability of this option or if there were any others.
42. Mr L wrote to Scottish Life on 29 February 2008, who acknowledged his letter also on 3 March.  His letter was treated as a formal complaint.
43. On 5 March TPR replied to Abacus reiterating events and said in situations where the employer was the corporate trustee and that employer was now in liquidation it would appoint an IT from its register to deal with the members’ benefits and Scheme wind up.  It also said, with very small schemes there was sometimes the option of appointing members with restricted powers to deal with their own benefits.  It suggested Abacus discuss the matter with the liquidator.
44. Abacus replied to TPR the next day noting the trust and trustees were, in essence, in place to protect the assets on behalf of the beneficiaries, i.e. members.  But, they said, the appointment of an IT would be detrimental to the members’ interests as fees chargeable would have to be made against the members’ funds.  Also, the Rules needed to be checked to see if they allowed for such deduction.  Abacus enquired if there was a way of circumventing the trust without financial penalties to the members’ fund, by perhaps getting the administrator to pay benefits directly and account of any tax.
45. Also on 6 March, Scottish Life wrote to Mr L saying TPR had confirmed they were able to appoint an IT and they were looking into this option to find out what was involved and whether there were any cost implications in doing so.  They also said it had been confirmed that it was possible to appoint the liquidator as the Trustee as he was acting on behalf of RFG, which was also being looked into.
46. TPR subsequently emailed Abacus on 7 March (copied to Scottish Life as TPR had been in contact with it) saying it seemed there were not many options available that would be in the members’ best interests apart from appointing members who had opted for a WULS as trustees with restricted powers.  It needed a form for each person and provided links on its website.  In the same email, TPR asked Scottish Life to complete and return the form ‘Appointing a trustee to your pension scheme’ and asked that it be provided with a copy of the Trust Deed and Rules.  TPR said Scottish Life would be unable to deduct tax as they were not the trustee and it would be up to the individual members to account for the tax payable with HMRC.  Member appointments would be dealt with once they had all the forms.  Members would be written to, with a copy given to the liquidator.
47. Abacus drafted a letter to the members concerned and referred it to Scottish Life for comments in mid-March.  Scottish Life noted TPR’s position but questioned how HMRC would respond to what was being proposed.  Scottish Life also raised the questions about who had responsibility for event/scheme reporting and informing HMRC when the Scheme eventually had wound up.  As a result, Scottish Life decided to take guidance from HMRC.
48. Abacus replied to Mr L’s complaint on 17 March 2008.  Whilst its client was RFG, as trustee, it decided upon itself to fully investigate his complaint.  It noted that, following its dealings with TPR, a process had been agreed to allow him to receive payment of his benefits subject to him being appointed as a trustee.  It explained it had to adhere to the Scheme’s Rules and ensure it complied with pensions legislation.  It appreciated the members’ frustration about the unavoidable delays but believed it had acted with utmost good faith.  It did not feel it could have behaved any differently in trying to resolve the issues and was not at fault.

49. Scottish Life also wrote to Mr L on 17 March about his complaint and summarized the complications that had been encountered.  It said it was following the rules/regulations and liaising with TPR and it did not believe any further action was needed at that time.  It therefore did not uphold his complaint.

50. Scottish Life emailed Abacus on 20 March saying that normally when a company went into liquidation the liquidator took the place of the director in running the company and, in the case of a corporate trustee, the pension scheme.  This included the trustee’s duties and responsibilities that would have been undertaken by the company (RFG).  It noted, though, the other option proposed by TPR, but said it was still finding out HMRC’s view on this.  It was not prepared to proceed down this route until it had confirmation from HMRC that Scottish Life would not be held liable in the event of any unpaid tax by members.

51. Further email correspondence between Scottish Life and Abacus ensued in mid‑April 2008.  Scottish Life asked Abacus to speak to the liquidator about setting up a trustee bank account to settle the payments to members.  At that time, Scottish Life had not heard back from HMRC.

52. Abacus replied on 6 May saying the liquidator was reluctant to do this as he believed liquidators were no longer supposed to act as trustees.  It said the liquidator’s opinion, having spoken to TPR, was they would not let him do this and TPR would want to appoint an IT.

53. Later in May 2008 Abacus phoned HMRC, and subsequently emailed Scottish Life to ascertain who at HMRC was dealing with this matter and making a decision.

54. In an email of 12 June 2008 to Abacus, Scottish Life said HMRC had informed it that as the liquidator was standing in place of the employer and trustee the liquidator was responsible for making the WULS payments to members including deducting and accounting for tax.  Further, Scottish Life could not pay the money directly to the members for them to deduct the tax as the Scheme was in Trust.  Scottish Life said it could not do anything until the liquidator agreed to accept the monies as trustee.  So the only action was to make the liquidator fully aware of his responsibilities.
55. On 19 June 2008 Scottish Life emailed Abacus again.  Scottish Life was incorrectly under the impression that the liquidator had sacked the corporate trustee on cost grounds and said that the trustee was officially the Scheme administrator.  Without a Scheme administrator given there were no trustees, the Scheme risked being deregistered by HMRC.  Scottish Life could not deal with a non-registered pension scheme so was the liquidator aware of his consequences and responsibilities. 

56. On 27 June 2008 Abacus wrote a letter to the liquidator pointing out HMRC’s view was that the liquidator should act for RFG as trustee, which Scottish Life concurred with.  It noted this seemed to contradict the guidance that the liquidator had received.
57. In response to Abacus’s letter, MBI Coakley Ltd sent a letter to TPR on 2 July.

58. TPR sent an email to the liquidator on 9 July 2008 in reply to his letter.  It referred to its email of 7 March 2008 and noted the proposal of appointing individual members with restrictive powers to deal with their own benefits was not acceptable to HMRC.  It therefore believed the only option was for an IT to be appointed and outlined the forms it needed to do this.

59. Further corresponding ensued towards the end of July 2008 between TPR, the liquidator, Abacus and Scottish Life.

60. Scottish Life completed TPR’s form on 29 July 2008 and passed this on to Abacus to review.  Abacus sent the form to TPR on 31 July, which TPR received on 4 August 2008.  TPR asked three ITs to tender for the job and appointed Atkin Trustees Ltd (Atkin) on 1 September 2008.
61. On 15 September 2008 Mr L brought a complaint to me.

62. The IT sent a letter to members on 24 September 2008 introducing itself.  Scottish Life provided fund values to Atkin on 1 October 2008 and confirmed which 7 members had requested a WULS.

63. On 3 October Atkin wrote to Mr L asking for his birth certificate and informing him that his fund value as at 30 September 2008 was £5,248.44.

64. Atkin’s fixed fee of £5,000 plus VAT (i.e. £5,875) was payable from the members’ funds on a pro‑rata basis.  Mr L’s share of this fee, based on the value of his and other members’ funds on 9 October, was £211.53.

65. Atkin later wrote to Mr L on 27 October telling him that his fund value was now £4,571.34.  Due to volatile stock markets, members were giving the opportunity of not encashing their pension funds and having their policies assigned to them.  This decision however had to be made before 31 October 2008.

66. Meanwhile, some members had not fully understood the WULS option and so changed their minds.  Eventually 13 members chose to take the WULS.  Atkin instructed Scottish Life to divest these 13 members’ funds on 31 October.  A cheque for £80,138.65 was issued on 7 November.  Mr L’s WULS was calculated as 4,421.029 units at a bid price of 108.30 per unit = £4,787.97 less £211.53 fee equalling £4,576.44.

67. A cheque, dated 19 November 2008, was issued by Atkins to Mr L in early December.  After tax was deducted, he received a sum of £3,984.84.
68. During my office’s investigation TPR was contacted.  TPR said it has the power under section 23 of the Pensions Act 1995 (as amended) to appoint a trustee if section 22 applied.  Section 22 refers to a qualifying insolvent event.  TPR does take a pragmatic approach and looks at alternative options which would better serve the members’ best interest.  On the issue of whether the liquidator could have acted on behalf of RFG it said under trust law the insolvency practitioner, acting as the insolvent employer, could continue to act as the Trustee.  Section 23 of the PA95 would not oblige TPR to put an independent trustee in place in these circumstances.  In practice, however, where the employer was also a pension scheme trustee prior to insolvency the insolvency practitioner may be conflicted because its role is to maximise the employer’s assets and act in the interest of the employer/creditors.  In these circumstances and given the risk of conflict, TPR may consider whether to exercise its power under Section 23 to appoint an IT.
69. The liquidator says he reported the existence of the Scheme to TPR as he is required to do.  TPR had the option of appointing an IT.  TPR declined to do so and he sought confirmation that they had no objection to him signing Scottish Life’s discharge forms.  It later became apparent that HMRC were not content with the proposed method of dealing with some of the members’ entitlements.  He notified TPR of the changed circumstances and sought confirmation as to whether they wanted to appoint an IT.  They chose to do so.  Technical Bulletin Issue No 70 from the Association of Professional Business Recovery (R3) covers, among other things, the case where the employer is trustee at 70.7.2.  It says,

“Where the employer is trustee of the Scheme and becomes subject to insolvency proceedings, neither the employer nor the insolvency practitioner appointed as office holder will be ‘independent’ for the purposes of the independent trustee provisions.  The office holder is in any event unlikely to be willing to assume the role of acting as trustee, and were he to do so it is likely that there would be a conflict between his duties to the employer and its creditors and his duties to the pension fund.  The office holder has an obligation to notify the Regulator of his appointment (see paragraph 70.8.1 below).  Therefore, in cases where the employer is trustee of the scheme, the office holder should draw this fact to the attention of the Regulator when notifying him of his appointment, and request that the Regulator appoint an independent trustee in place of the employer as soon as possible”.
70. From a personal perspective, the liquidator says where there is a defined contribution scheme the issue of a conflict is in practice unlikely to arise.  However, the decision to appoint an IT rests with TPR.

Summary of Abacus’s position  
71. Abacus says:
· It does not believe it behaved irresponsibly or could have acted in any other manner.  It followed all the necessary steps but unfortunately the corporate trustee went into liquidation.  It only became aware of this on 16 January 2008.  HMRC and TPR were divided on opinion on the way to proceed, and ultimately this led to a delay in benefits being paid to Mr L.
· It understands Mr L’s frustration.  But it was not responsible for the delay in the discharge of the monies and acted feverishly to try and bring this matter to an expedient end.  Unfortunately, bureaucracy won through delaying the final payment to members.
· Central to the accusation and its position of being treated as a respondent to the case, is that of it being an administrator to the Scheme.  It was at no time administrators to what was a fully insured scheme and presumably administered by the previous insurer, trading as Tomorrow, or the Trustee of the Scheme.
· The funds in question were never held by Abacus as it does not hold client monies and without its involvement in pushing TPR and other interested parties as it did the monies may still have been held by the insurer.

Summary of Scottish Life’s position  
72. Scottish Life says:
· It only became aware the Trustee had gone into liquidation in February 2008.

· It does not accept it should compensate Mr L, as it did not cause the delay.  The delay up until December 2007 was caused by Tomorrow.  Thereafter, the delay was due to there being no trustee bank account and the liquidation of RFG, as trustee.  It does not believe the liquidator fulfilled his responsibilities.
· Towards the end of March 2008 it contacted HMRC.  HMRC were called a number of times by telephone about the proposal made by TPR.  It chased HMRC weekly at first and then fortnightly.  It was not until early June 2008 (possibly 12 June) that it received a satisfactory reply from HMRC.
Summary of Mr L’s position  
73. Mr L says:
· Abacus was involved in the administration of the winding up of the pension scheme from the very start of the process, and he had to send all letters and options to them.  He believes they are largely responsible for the delays.

· This could have been solved before RFG went into liquidation.  He believes more could have been done from 15 March to 19 November 2007 by both respondents to get things moving quicker before the Trustee went into liquidation.  He questions who the group ‘Tomorrow’ are; he has had no correspondence from them and was not aware of Tomorrow at all.
· Since the Trustee went “bust” he has “had no end of trouble”.  Abacus and Scottish Life were given several options by TPR to solve the problems with payment.  In February 2008 TPR and himself told Abacus and Scottish Life to appoint a new trustee, but they dithered into looking at this, that and the other way of doing things.  This took time and eventually cost him money.  It has taken 19 months (May 2007 to November 2008) and resulted in lost interest he would otherwise have had if his money was in his bank account.
· Promises about the date of payment have been broken on many occasions.  He has been given several excuses why the money was not paid promptly which are too numerous to list.  No doubt the respondents’ excuse will be the original trustee going into liquidation.  Everyone is blaming each other, but there are apologies on correspondence for late answers to emails/letters.
· TPR and HMRC did not help the situation but they could have been chased up more.

· He has made 40 telephone calls in total to all parties.  As well as calls to Abacus and Scottish Life, he has also spoken to the liquidator, the Pensions Regulator, the Financial Ombudsman Service, Citizen’s Advice Bureau, a solicitor and his Member of Parliament (MP).  In addition, he wrote a number of letters (15) and all the running around was very stressful.  His “nerves were bad” and he has had to see a doctor.  Consideration should be taken account of his time, his costs and the stress involved.  It is not just about maladministration.
· Because of all the dithering by Abacus and Scottish Life he has lost money.  He thinks TPR should have taken control in February 2008.  He wants the money he has lost if they had appointed an independent trustee when TPR told them to in March 2008.  He lost £677 in October 2008 alone.  The email from Atkins shows the IT was aware of the ongoing turmoil on the financial markets.  His account should have been moved to a deposit fund when they knew of the economic climate.  Due to their incompetence he wants to reclaim between £650 and £700 at least (i.e. £5,248 less £4,576).  He also thinks he should be paid for the distress and inconvenience.
Conclusions

74. Abacus contends it was not the administrator of the Scheme, but those who undertake one-off acts of administration after 6 April 2005 are within my jurisdiction even if they are not designated the Scheme’s administrator.  Collating the members’ replies may amount to administration, but Abacus went further than this.  It is evident that it calculated the members’ average contributions to the Scheme and from this information ascertained the members’ final pensionable salaries.  These actions were clearly administrative tasks in connection with the Scheme and so Abacus does fall within my jurisdiction.
75. The Trustee, RFG, gave the members 90 days’ notification of its intention to wind up the Scheme in order for them to take advice and make choices about their options.  Mr L contends that everything could have been solved before RFG went into liquidation.  But given that the Trustee went into voluntary liquidation on 19 July 2007, which was within the 90 days’ notification given to all members, I do not think he is right.

76. Although Mr L points to the time and expense he has incurred in trying to obtain his WULS, I cannot make any award for that against Scottish Life or Abacus unless I find one or both is to blame, which I do not.
77. Undoubtedly the transfer of the administrative services of the Scheme from Tomorrow to Scottish Life did not progress as smoothly as it should have done.  It seems NM Pensions Ltd trading as Tomorrow had difficulty in providing all the necessary information to Scottish Life following the Trustee’s decision to switch provider.  This clearly affected the progress of the winding-up of the Scheme and Scottish Life, as the new administration provider, needed to embed the Scheme in prior to beginning winding it up.  With the passage of time obtaining some of the information relating to six to nine years earlier proved problematic.  Abacus was not involved with the Scheme when it was ‘active’ and so should not be criticized for the limitations of any help they could provide in facilitating the missing employment information.  Any inadequacies with the information held to administer the Scheme must lie with Tomorrow and the Trustee, who was ultimately responsible for the administration.
78. The directors of RFG ought to have made Abacus, Tomorrow and Scottish Life all aware of the fact that RFG was insolvent and had gone into voluntary liquidation far earlier than they did.  I note Mr L has not complained to RFG in its capacity as trustee, nor brought any complaint to me about it.  If Mr L were to complain about RFG’s role, as trustee, he would strictly first need to make a complaint to RFG before bringing it to me - although given RFG is insolvent it is unclear, if he were successful in complaining against them, that RFG could pay him any compensation as an unsecured creditor prior to it being fully liquidated and struck off.
79. By 16 January 2008 RFG had been in voluntary liquidation for six months.  Abacus and Scottish Life would not have had any way of knowing RFG’s situation, with regard to its finances, unless the directors, or the liquidator, had informed them.  I consider that any promises made by Abacus prior to mid‑January 2008 about the likely timescale were made in good faith and without knowing the full facts of RFG’s situation.
80. However, once Abacus became aware of RFG’s position, it could have handled Mr L’s expectations better than it did initially.  Whilst later on Abacus explained the problems, which Mr L appears to regard as excuses, there is evidence it was still promising Mr L as late as 15 February 2008 that he would receive his benefits within two weeks without regard for the Trustee’s position.
81. Having received the Scheme’s assets at the end of November 2007 and the last piece of pension scheme member data in December 2007, Scottish Life indicated on 25 February 2008 that it was able to settle the members’ benefits by cheque to the Trustee the following day.  Despite having been told by Abacus in an email on 4 February 2008 that Abacus were “having a few issues with the insolvency practitioner” Scottish Life did not seem to pick up on the consequences of this comment or foresee any problems.  It was not until 27 February when it received telephone calls and another email from Abacus saying there was no trustee and no trustee’s bank account before it realised the problem that had developed.  It is perhaps incorrect of Abacus to say there were no trustees.  RFG was the Trustee and, until that company is liquidated and struck off, it still exists albeit it is insolvent.  Scottish Life was right to want to return the money to the Trustee, even if the Trustee was holding the money in Trust for the benefit of others (i.e. the beneficiaries).  If Scottish Life was willing to account for tax and had obtained the Trustee’s authorisation to do so as its agent, in a similar way to accounting for tax when pensions are in payment, then I see no reason why it could not have paid benefits to the members having been discharged by the Trustee.  But there is no evidence it wanted to undertake this agent role and it is not maladministration if it does not want to undertake additional duties.
82. As well as RFG (or the liquidator), either in its capacity as employer or trustee, section 5A(c) of the Pensions Act 1995 enables members of the Scheme to approach TPR about appointing a replacement trustee.  Although Mr L says he told Abacus and Scottish Life that they should get TPR to appoint an IT I have seen no evidence to suggest that he approached TPR directly at any time.  I note that Mr L says he contacted TPR, but if he did it is unclear why he did not get TPR to appoint an IT himself.
83. Mr L believes an IT should have been appointed sooner.  Having reported RFG’s situation to TPR, Abacus questioned the approach of appointing an IT to the Scheme on the basis that members would have to pay the IT’s fees.  Conversely, Scottish Life raised no objections about appointing an IT and was willing for TPR to do this.  So did Abacus’s action amount to maladministration?  It is debatable whether Abacus corresponding with TPR about the appointment of an IT is an administrative task.  But even if it is, I do not consider it would be maladministration to question an approach on the basis of not being in the members’ best interests.  TPR gave other possible solutions and I make no comment on those.
84. Neither do I see anything wrong with Scottish Life wanting to seek guidance from HMRC about TPR’s alternative proposal.  It appears to have taken from 20 March to 12 June 2008 to get a reply from HMRC.  Scottish Life says it chased HMRC regularly and, whilst there is no direct evidence to substantiate this, there is no reason to doubt it.  Emails between Scottish Life and Abacus suggest it was pursuing HMRC.
85. Mr L has highlighted certain correspondence which apologises for delays.  An email dated 1 August 2007, responding to an email on 25 July 2007, is an internal email within Tomorrow who is not a party to his complaint.  Abacus apologised in its letter of 3 August 2007 to Mr L for delay in responding to his letter of 28 June 2007.  This did not, however, affect matters as the problems in transferring data from Tomorrow to Scottish Life were ongoing at this time.  There is a Scottish Life internal email dated 11 March 2008 apologizing for a delay but that was only five days and is not an undue delay.  Finally, Mr L refers to an email from Abacus to Scottish Life saying sorry for not getting back to it sooner.  However, Scottish Life was still waiting to hear from HMRC so any delay did not materially affect the outcome.
86. From the end of July 2008 the winding up of the Scheme was progressed.  I sympathize with Mr L and, with the benefit of hindsight, it is easy to argue that an IT should have been appointed from, say, 1 April 2008 in order to avoid the falls in his account/fund particularly from September 2008 onwards.  But equally it could not be foreseen that asset prices would fall and the parties could have been open to criticism that alternatives to paying the IT’s fees had not been explored.
87. Taking everything into account, whilst fully appreciating that the particular circumstances meant that the process was protracted, I do not think there was maladministration by Abacus or Scottish Life, and so I cannot uphold his complaint.
TONY KING

Pensions Ombudsman

21 October 2009

Appendix
Statutory Provisions

Section 7 (Appointment of Trustees) of the Pensions Act 1995 says,

(1)
Where a trustee of a trust scheme is removed by an order under section 3, or … …, the Authority may by order appoint another trustee in his place.
…
(3)
The Authority may also by order appoint a trustee of a trust scheme where they are satisfied that it is necessary to do so in order-

(a)
to secure that the trustees as a whole have, or exercise, the necessary knowledge and skill for the proper administration of the scheme, 

(b)
to secure that the number of trustees is sufficient for the proper administration of the scheme, or  

(c)
to secure the proper use or application of the assets of the scheme.
…
(5A)
An application may be made to the Authority in relation to a trust scheme by-

(a)
the trustees of the scheme,

(b)
the employer, or

(c)
any member of the scheme,

for the appointment of a trustee of the scheme under subsection (3)(a) or (c).

Section 23 (Power to appoint independent trustees) says,
(1)
While section 22 applies in relation to a trust scheme, the Authority may by order appoint as a trustee of the scheme a person who-

(a)
is an independent person in relation to the scheme, and 

(b)
is registered in the register maintained by the Authority in accordance with regulations under subsection (4).

Scheme Rules
Rule 1(n) of the Rules adopted on 30 April 1996 says,

“Insurer
means a United Kingdom branch or office of the National Mutual Life Assurance Society, and any of its associated or subsidiary companies”.

Rule 13 says,

“DISCONTINUANCE OR AMENDMENT
…

(c)
If the Scheme is discontinued in respect of one or more of the Employers in circumstances other than described in section (a) of this Rule either (i) or (ii) below shall apply as the particular Employer concerned shall decide.

(i)
No further premiums shall be paid and the policies will continue to be held by the Principal Employer as Trustee subject to all the conditions of these Rules.
(ii)
Rule (9) will apply to each Member as if his Service had terminated except that the option described in section (b) of that Rule will not be available.

d)
If the Scheme is amended or discontinued in respect of one or more of the Employers the value of the benefits already secured under the policies by the premium paid by the Employer or Employers concerned up to the date of amendment or discontinuance and any premiums already being paid under the Scheme will not be affected in any way.
Rule 14 says,

“LIQUIDATION OF EMPLOYER
If the Employer or Principal Employer goes into liquidation the Scheme will be dealt with in accordance with the terms of Rule (13)”.
Rule 15 says,
“INSURER’S ABILITY TO ACT IN PLACE OF PRINCIPAL EMPLOYER
After the liquidation of the Employer or of the Principal Employer as Trustee, or where the Principal Employer is unwilling or unable to act in relation to Rule 9 or Rule 13 or the Principal Employer cannot be traced, the Insurer may act in place of the Employer or Principal Employer for all the purposes of the Scheme and the Rules shall be interpreted mutatis mutandis to achieve the original intention of the Rules”.
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