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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	Mr G Linfield

	Scheme
	Shell Contributory Pension Fund

	Respondents
	Shell Pensions Trust Limited (Trustee)
Shell International Trading & Shipping Company Limited (Shell)


Subject

Mr Linfield has complained about the decision not to grant him an incapacity pension when his employment with Shell was terminated.

The Pensions Ombudsman’s determination and short reasons

The complaint should not be upheld because Shell’s decision not to grant Mr Linfield an incapacity pension was not perverse.
DETAILED DETERMINATION

Material Facts

1. Mr Linfield worked for Shell in Singapore until September 2005 when he took up a post in London. Two weeks after starting in London, Mr Linfield went on sick leave.

2. In September 2006, Mr Linfield was seen by a medical adviser to Shell, Dr Timmerhuis. In her note of the consultation and a subsequent e-mail to Shell, Dr Timmerhuis suggested that, if Shell were to decide to terminate Mr Linfield’s employment on capability grounds, he would qualify for a partial incapacity pension.

3. Scheme Rule 30 provides,

“A Member who leaves the Company Service as a Member of the Fund accruing Accredited Service with the consent of his Employing Company because of physical or mental incapacity may, at the option of the Employing Company, be granted an Incapacity pension.”

4. The amount of pension depends on whether the Member is suffering from “Total Incapacity” or “Partial Incapacity”. “Total Incapacity” is defined as,

“physical or mental impairment and deterioration which, in the opinion of the Employing Company acting on medical advice from a registered medical practitioner who has so certified, is such as to make it unlikely that the Member will ever again obtain employment”

5. “Partial Incapacity” is defined as,

“physical or mental impairment and deterioration which in the opinion of the Employing Company acting on medical advice from a registered medical practitioner who has so certified, is such as to prevent the Member from following his occupation (and will continue to do so), and which seriously impairs his earning capacity”

6. Shell’s medical advisers then sought an opinion from a consultant psychiatrist, Dr Owen. In his report, Dr Owen said that Mr Linfield had reached the point where he felt that he would not be able to return to his previous employment and that this level of responsibility and work would be detrimental to his health. Dr Owen expressed the opinion that any return to Mr Linfield’s previous employment was likely to result in an immediate exacerbation of his condition. He did anticipate that Mr Linfield would be able to return to “a significantly less stressful job in the relatively near future”.

7. Having reviewed Dr Owen’s report, three of Shell’s medical advisers (including Dr Timmerhuis) concluded that Mr Linfield’s condition was “very unlikely to continue to normal retirement age”. One of the medical advisers expressed the opinion, in an e-mail, that “if [Mr Linfield] were to be employed in a job that suited him, it is likely that he would recover from his current health problems”. The medical advisers informed Shell that, in their opinion, Mr Linfield did not meet the criteria for either a Total Incapacity pension or a Partial Incapacity pension.

8. In March 2007, Shell wrote to Mr Linfield saying that it had been advised by Dr Vaughan that he was “unlikely to recover sufficiently to be able to carry out the duties of [his] position ... in the foreseeable future” and the recommendation was that he “be released from employment on the basis of ill health”. Following a meeting with Mr Linfield, Shell wrote to confirm that his employment would be terminated on 9 July 2007. In the same letter, Shell informed Mr Linfield that his pension would be payable from 2027.

9. Mr Linfield appealed against the decision not to grant him an incapacity pension. 

10. At his request, Mr Linfield’s GP wrote to Dr Vaughan expressing the view that it was unlikely that he would ever be able to return to “an equivalent job at a similar level of responsibility and remuneration’. The GP said that she hoped that Mr Linfield would make a full recovery, but she doubted that he would be able to function at the level he had previously done. She also said that she thought it would take Mr Linfield “years to make a full recovery”.

11. Dr Vaughan subsequently wrote a letter, addressed to HMRC, in which he explained that Mr Linfield had been off work for two years with a diagnosis of depression and had been “medically retired” from Shell. He went on to say,

“However, if given the appropriate treatment, a man of 40 with no previous history of depression would be expected to recover and to work again. However, it is both my opinion and that of a consultant psychiatrist that his depression has an occupational cause specific to Shell and to continue working for this company would impede his recovery.”

12. In support of his appeal, Mr Linfield submitted two medical reports: one from Dr Reid, a consultant psychiatrist, and one from Dr Gibson, a chartered clinical psychologist. Dr Reid said that he could not see “any way in which [Mr Linfield] could be employed again as a marine engineer because of the high levels of activity and concentration required in such a post”. He concluded,

“I think it is likely that Mr Linfield will continue to make further slow progress, and this will be consolidated if he can get back into some form of regular, paid employment of an undemanding nature. I remain of the view that he will probably never recover to the point where he could function at his previous level of activity and responsibility.”

13. Dr Gibson concluded,

“Based on Mr Linfield’s current psychological status it seems highly unlikely that he would be able to return to the same level of work as that held previously either at Shell or in any other company. As his confidence to carry out any kind of work appears to be diminishing it would seem most important for his mental health that he receive support to return to some form of work as soon as possible as a first step in his rehabilitation.”

14. Mr Linfield also provided a letter from his GP, Dr Feeney, who expressed the opinion that he met the criteria for an incapacity pension.

15. The medical reports and GP’s letter were reviewed by Shell’s Medical Adviser, Dr Vaughan. In his notes, which formed the basis of his discussion of the case with Shell, Dr Vaughan said the question was whether there was a mental impairment and deterioration which would continue in a man of 40, with no previous history of depression, until retirement age in 25 years’ time. He noted that Dr Owen had considered that any return to Mr Linfield’s previous employment would be detrimental to his health, but that he would be able to return to a less stressful job. Dr Vaughan noted that 80% of patients with endogenous depression recovered within two years with appropriate treatment and that the prognosis was better for those with exogenous depression. He noted that “resolution usually occurs when the employee severs his links and dealings with the employing company and moves on”. Dr Vaughan referred to the reports prepared by Drs Gibson and Reid, which he considered were well written and helpful. He concluded,

“It comes down to a matter of opinion as to whether GL will function again to earn a comparable wage to that of a marine engineer. We are talking about a man of 41 with moderate depression and who has 20 years of working life ahead of him. It would be considered very premature to conclude that his present condition will continue for 20 years and never recover to the extent that he can use his skills and experience as a marine engineer for gainful employment. There are, of course, many examples of employees who have had a more severe depression who have recovered well. The skills of a marine engineer can be used in many ways and not necessarily at sea eg, working as a consultant from home, quality assurance, audit, etc., It would not be necessary to assume that he will have to go to sea to work.”

16. In a subsequent e-mail to Shell, Dr Vaughan said that, to recommend a Partial Incapacity pension, he would have to confirm that Mr Linfield had a “physical or mental impairment and deterioration which [would] continue to be such as to prevent [Mr Linfield] from following his employment and which seriously impairs his earning capacity”. He said that, having considered the reports from Drs Gibson and Reid, he was still of the opinion that Mr Linfield’s current diagnosis would not continue over the remaining period to his retirement age. Dr Vaughan went on to say that the likelihood was that there would be opportunities in the future for Mr Linfield to follow his profession given that the working environment had become flexible enough to accommodate those who wished to work from home and exercise their choice as to how long they spent away from home.

17. Shell wrote to Mr Linfield, on 7 May 2008, saying (amongst other things) that Dr Vaughan was still of the opinion that his present condition would not continue until normal retirement age. Shell said that it was unable to exercise its discretion to award Mr Linfield a partial incapacity pension.

Mr Linfield’s position

18. He is in receipt of Incapacity Benefit and private income protection insurance from Zurich, which would not be the case if he was fit to work. 
19. There is provision under Rule 30 for Shell to review the payment of an incapacity pension from time to time, which should have allowed them to pay him a pension and review it if his health improved significantly in the future.
20. He has been sick for the past 27 months and has lost 12% of his potential earnings already, which he considers significant and meeting the requirements of Rule 30(1)(d).
21. It would be odd for the decision to be remitted to Shell if they did not act fairly in the first place.
22. Dr Vaughan has never seen him and his decision would appear to be based on Dr Owen’s report and Dr Timmerhuis’ consultation, i.e. out-of-date information;

23. Dr Owen said that he would be able to return to a significantly less stressful job; such a job would offer a significantly lower remuneration and, therefore, his earning capacity would be severely impaired.
24. Dr Vaughan was initially of the view that he did qualify for a Partial Incapacity pension.
25. His GP was of the opinion that he was unlikely to be able to return to a job with a similar level of responsibility and remuneration, which means he satisfied Rule 30(1)(d).
26. Shell did not provide any support for him during his sickness absence nor did they explore ways of helping him to return to work.
27. He does not believe that any company would be willing to take him on when the medical reports say that he would not cope with his previous level of responsibility and there was a likelihood of relapse.
28. He does not have “robust qualifications”, as Dr Vaughan suggested, and most companies would require a degree for a consultant.

The Trustee’s position
29. Under Rule 30, the decision maker is the member’s employing company.
30. It can only pay pensions in accordance with the Trust Deed and Rules.
Shell’s position
31. Under Rule 30, the decision to pay a Partial Incapacity pension involved two steps: the decision as to whether Mr Linfield met the criteria, and the discretion to pay a pension.
32. Mr Linfield’s employing company obtained advice from registered medical practitioners, as envisaged by Rule 30.
33. The medical advisers had taken account of all the available medical reports and consistently advised that the Partial Incapacity criteria had not been met.
34. Dr Vaughan’s advice reflected the requirement that a Partial Incapacity pension can only be paid if Mr Linfield is suffering from a physical or mental impairment and deterioration which is and will continue to be such as to prevent him from following his employment and which seriously impairs his earning capacity.
35. Dr Vaughan advised that Mr Linfield’s illness would not continue over the years left before he reached his retirement age.
36. Dr Vaughan did not consider that his conclusions conflicted with those of Drs Gibson and Reid or with those of Dr Owen.
37. the opinion that Mr Linfield did not meet the criteria for a Partial Incapacity pension is entirely defensible.

Conclusions
38. The decision as to whether Mr Linfield should receive a pension under Rule 30 is for Shell to make. It follows, therefore, that his complaint cannot be upheld against the Trustee.

39. I agree that the decision making process involves two steps. The first step would be to determine whether Mr Linfield was leaving service with the consent of his employing company because of “physical or mental incapacity”. The second step would then be for Shell to decide whether he should be granted a pension. The reference to “Partial Incapacity” and “Total Incapacity” actually comes later, when determining the amount of any pension to be paid under Rule 30. That being said, logically the “incapacity” referred to in the first part of Rule 30 must be at least Partial Incapacity otherwise no benefit is payable. 

40. The first step is a finding of fact, rather than the exercise of a discretion, but Shell can be expected to follow the same well-established principles for both. Briefly, they must take into account all relevant matters, but no irrelevant ones; they must ask the right question; they must not misdirect themselves as to a point of law (for example, misinterpret the relevant rule); and they should not come to a perverse decision. In this context, perverse is taken to mean a decision which no other decision maker, properly advising itself of all the relevant circumstances, would come to.

41. I am satisfied that Shell took all relevant matters into account and that there is no evidence that they took any irrelevant matters into account. Although the question of Mr Linfield’s incapacity has, for the most part, been framed by reference to Partial Incapacity, I do not find that this amounted to Shell asking the wrong question or misinterpreting Rule 30 for the reason given in paragraph 39. It therefore remains to be considered whether it can be said that the decision not to grant Mr Linfield an incapacity pension could be considered perverse.

42. There was a difference of opinion between the various medical practitioners. Dr Owen thought that a return to Shell would be detrimental to Mr Linfield’s health, but that he would be able to return to a “significantly less stressful job”. Dr Reid and Dr Gibson both expressed the view that it was unlikely that Mr Linfield would recover to the extent that he would be able to take up his previous employment with Shell or anything similar. Dr Reid envisaged “employment of an undemanding nature” and Dr Gibson thought it “highly unlikely that he would be able to return to the same level of work as that held previously either at Shell or in any other company”. This opinion was shared by Mr Linfield’s GP. Mr Linfield has made the entirely reasonable point that such less stressful employment is likely to mean a serious impairment to his earning capacity.

43. On the other hand, Shell’s medical advisers thought that Mr Linfield’s condition was “very unlikely to continue to normal retirement age”. One of the medical advisers thought that, if Mr Linfield were to find “a job that suited him”, he was likely to recover “from his current health problems”. Dr Vaughan did acknowledge that working for Shell was likely to impede Mr Linfield’s recovery, but he later concluded that Mr Linfield was likely to be able to follow his profession in the future.

44. I acknowledge that Mr Linfield disagrees strongly with Dr Vaughan’s assessment of the likelihood that he will, at some time in the future, return to his previous occupation. He has made some quite valid points relating to his qualifications and the view that future employers may take. However, there is nothing inherently wrong with Shell preferring the opinion of their own medical advisers to that of the other doctors. Unless Dr Vaughan had made an error of fact or had misinterpreted the Scheme Rules, in which case I would expect Shell to seek clarification from him, there was no reason why Shell should not accept his advice. The fact that his opinion differs from that of Mr Linfield’s GP or Drs Reid and Gibson does not mean that it was inappropriate for Shell to rely on his advice. The weight that a decision maker attaches to each piece of advice it receives is for it to determine. In the circumstances, I do not find that Shell’s decision can be said to be perverse. I do not, therefore, uphold Mr Linfield’s complaint against Shell.

45. I acknowledge the point that Mr Linfield has made about the provision to review a pension in payment. However, this does not remove the need for him to meet the criteria for receiving the pension in the first place.

46. I have not referred to Mr Linfield’s comments as to the level of support he received from Shell prior to the termination of his employment. These are employment matters and do not fall within my remit.

TONY KING

Pensions Ombudsman

21 December 2009
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