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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicants
	:
	Mr R S Bhambra and Mrs R K Bhambra (the Applicants).

	Scheme
	:
	Falcon Electrical Executive Pension Scheme (the Scheme).

	Respondents
	:
	Mr B S Bhambra and Mrs J K Bhambra (the Other Member Trustees)


Subject
The Other Member Trustees have refused to sign documentation to allow the Applicants to transfer their share of the Scheme to their personal pension plans.
The Ombudsman’s determination and short reasons

The Applicants’ complaints should be upheld against the Other Member Trustees because as members of the Scheme they have a statutory right to a cash equivalent transfer value and there are no grounds for denying them their transfer value.
DETAILED DETERMINATION

Material Facts
1.   The Scheme is a small self-administered scheme.  The trustees of the Scheme are the Other Member Trustees, the Applicants (who are also all members of the Scheme) and Union Pension Trustees Limited (Union).
2.   Mr R Bhambra says he and his wife, Mrs R Bhambra, both left the service of Falcon Electrical Wholesalers Limited (the Company) on 17 September 2004.

3.   The Company was owned by Mr B Bhambra (44½%); Mr R Bhambra (44½%) and Mrs G K Bhambra (11%).  Mr B Bhambra and Mr R Bhambra are brothers, and Mrs G K Bhambra is their mother.

4.   The Company was sold to Treeglade Properties Ltd (Treeglade) on 17 September 2004.  Mr R Bhambra says the Company was effectively sold to his brother, as Mr B Bhambra owns Treeglade.  The purchase price was paid partly in cash with a loan note for the balance of the sale proceeds.
5.   Section 4 of the purchase and sale agreement (the Agreement) sets out certain undertakings.  Under clause 4 of the Agreement Treeglade and Mr B Bhambra jointly covenanted with the sellers that for the “Loan Note Period” they would use their respective reasonable endeavours to procure certain things, and this included, in clause 4.2.4, that no amendments would be made to any pension schemes operated by the Company.  The “Loan Note Period” is described in the Agreement as “the period beginning on the date of this Agreement and ending on the date that all monies due and payable pursuant to the Loan Note(s) are discharged and/or paid”.
6.   Mr R Bhambra says the loan is being repaid on time and based on the schedule of repayments the “Loan Note Period” is due to end in January 2010.

7.   Mr R Bhambra says there was also an oral ‘gentleman’s agreement’ that once he had sold his share of the Company to his brother, he and his wife would transfer their benefits out of the Scheme and this would be facilitated.

8.   On 11 September 2006 Mr R Bhambra telephoned IPS Pensions Limited (IPS), which is the Scheme’s administrator and the parent company of Union, about transferring his benefits out of the Scheme.  A fortnight later, a letter was sent to IPS signed by both the Applicants saying they wanted to transfer their benefits to ‘personal executive pensions’.

9.   Written correspondence ensued between Mr R Bhambra and IPS in February, March and May 2007 in which he confirmed the transfer to a personal pension.  Details were given of the assets of the Scheme and their share of the fund, and IPS asked for full details of the receiving personal pension scheme which they wanted to transfer to.
10.   Further telephone conversations took place between Mr R Bhambra and IPS to establish details of the transfer.  This led, on 21 August 2007, to IPS writing to Mr R Bhambra saying that it understood he and his wife wished to proceed with a transfer to personal pension plans with St James’s Place.  In connection with such transfers, IPS provided the following documentation:

· Discharge form for Mrs R K Bhambra to sign/date in respect of the surrender of her policy insured with St James’s Place and subsequent transfer of the cash proceeds to a Personal Pension Scheme with St James’s Place;
· Discharge form for Mr R S Bhambra to sign/date in respect of the surrender of his three policies insured with St James’s Place and subsequent transfer of the cash proceeds to a Personal Pension Scheme with St James’s Place;

· Deed of Assignment for signature by all five trustees (as assignors) and Mr R S Bhambra (as assignee) of his policy with Zurich Assurance Limited.
· Resolution of the Trustees, reflecting the two transfers and one assignment, for all four Member Trustees to sign and date;
· Deed of Amendment for signature by two directors of Falcon Electrical Wholesalers Ltd and all five trustees;
· Deed of Retirement for signature by two directors of Falcon Electrical Wholesalers Ltd and all five trustees.
11. The power to amend the Scheme is vested in the Principal Company, the Company, but requires a deed to be completed by the Principal Company and the trustees.  The purpose of the Deed of Amendment is:
· to allow written resolutions signed by all the trustees to be as effective as one passed at a meeting;

· for the trustees to resolve (using section 68 of the Pensions Act 1995 and their power to pass written resolutions) to modify the Scheme to incorporate into its Rules the provisions of the Registered Pension Schemes (Modification of the Rules of Existing Schemes) Regulations 2006 (the “Modification Regulations”) into the Rules but without reference to any time limit on their effect;
· for the trustees to resolve (using section 68 of the PA95 and their power to pass written resolutions, and with the consent of the Principal Company) to modify the Scheme in relation to all or part of each Member’s subsisting rights so in the event of death on or after 5 December 2005 (a) the surviving civil partner is treated in the same way as a widow(er) and (b) the rights of any other survivor are determined as if the surviving civil partner were a widow(er);

· to amend the Trust Deed by adding a clause that the Finance Act 2004 Schedule setting out modifications which apply to the Scheme from 6 April 2006 shall override any other provisions of the Scheme which are inconsistent with them after this date;
· insert the accompanying Finance Act 2004 Schedule as a new Schedule to the Rules;

· after the operation of the above, for (a) the provisions of regulations 4, 5, 6 and 7 of the Modification Regulations to cease to apply, and (b) any modification to the Scheme made by that resolution in order to reflect the incorporation of those provisions to cease to apply;

· for the trustees to resolve (using section 68 of the Pensions Act 1995 and their power to pass written resolutions) to modify the Scheme by amending its Rules so that the Modification Regulations no longer apply to it.

12. The Applicants’ solicitor, Addlestone Keane, wrote to Mr B Bhambra on 18 October 2007.  The letter was sent by recorded delivery.  That letter enclosed the two respectively signed discharge forms; the Deed of Assignment signed by both the Applicants as assignors/trustees (with their signatures witnessed), although Mr R Bhambra had not yet signed as assignee; the Resolution of the Trustees duly signed by both the Applicants; and the Deeds of Amendment and Retirement duly signed by both the Applicants (with their signatures witnessed).  Addlestone Keane asked for signatures on behalf of the Company and those of Mr B Bhambra and his wife, Mrs J Bhambra, as the remaining two member trustees, to be added to the documentation prior to being returned.
13. Addlestone Keane sent reminder letters about the return of the signed documentation on 30 October and 20 November 2007.

14. On 19 November 2007, Mr B Bhambra wrote to Addlestone Keane acknowledging their letters of 18 and 30 October 2007 and saying that the documents had been forwarded to his financial advisers.

15. Addlestone Keane replied on 21 November 2007 thanking him for his letter and said they look forward to receiving the signed documentation in due course.

16. On 27 February 2008, Addlestone Keane wrote to Mr B Bhambra again saying they had not heard anything further since his letter of 19 November 2007.  They asked for the name and address of his financial adviser.  Mr B Bhambra did not respond.

17. At the end of March 2008 Mr R Bhambra approached the Pensions Advisory Service (TPAS) for assistance.  Despite TPAS writing to Mr B Bhambra at the Company’s address in June 2008 and at his home address in July 2008, no replies were received.
18. On 13 May 2008 an accountant for the Company telephoned IPS saying Mr R Bhambra had signed a legal agreement on leaving the Company which said that no amendments would be made to the pension scheme for a period of time.  The accountant believed this agreement prevented Mr R Bhambra from transferring out of the Scheme.

19. After the Applicants complained to my office in September 2008, my investigator wrote to the Other Member Trustees via the Company.  In spite of leaving a telephone message with the Company’s staff for Mr B Bhambra to telephone my investigator and having emailed him, Mr B Bhambra has failed to respond to the complaint on behalf of the trustees.

20. Mr R Bhambra says that he wishes the transfer of his benefits from the Scheme to be undertaken by surrendering three of the insurance policies earmarked for him while having another policy assigned to him.

21. Although the complaint is not against IPS, they were contacted.  They informed my investigator that the non-completion of the Deed of Assignment would not prevent the transfer.  They also said that Union would be the last party to sign the documents.  Further, they say Union has no objection to signing the Deed of Assignment, Deed of Amendment or Deed of Retirement.  Union is not required to sign any of the other documents and IPS has always cooperated to try to get this issue resolved.

22. IPS says under the existing rules of the Scheme a funding test would be required, whereas if the Deed of Amendment was completed then no funding test needs to be done.  It believes that Mr R Bhambra may have excessive funds and in order to allow the transfer of Mr R Bhambra’s full fund reserve out of the Scheme the Deed of Assignment may be needed.
Scheme Documentation

23. The Scheme is governed by a Definitive Trust Deed and Rules dated 6 March 1995 (the Rules).  The relevant extracts of the Rules relating to transfers out say,

“Transfer Out
2.3.1.

In the event of a Withdrawing Member who becomes a member of another Approved Retirement Benefits Scheme notifying the Trustees of his agreement pursuant to Rule 4.1.13 the Trustees may pay or transfer from the Fund to such other Approved Retirement Benefits Scheme to provide pension and other benefits for and in respect of such Withdrawing Member cash or other assets equal to the Fund Reserve in respect of him

Provided That:-

(a) the Trustees shall ascertain from the trustees or administrator of such other Approved Retirement Benefits Scheme the section and Act under which it is approved by the Board of Inland Revenue and shall provide such trustees or administrator with any relevant information that he may request

(b) ...

…”

“Withdrawal

…

Transfer in lieu of pension
4.1.13

If following withdrawal from membership of the Scheme a Member becomes a member of another Approved Retirement Benefits Scheme the Trustees may in lieu of the benefits to which he is entitled hereunder at his request and with his written agreement in accordance with the provisions of Part II of Schedule 1A to the Social Security Pensions Act 1975 and of statutory regulations made thereunder transfer to the administrators of such other Approved Retirement Benefits Scheme an amount equal to the Fund Reserve in respect of him”.

Relevant Legislation

24. Pension Schemes Act 1993 (PSA 93), Chapter IV - Transfer Values, says,

“94
Right to cash equivalent

(1)
Subject to the following provisions of this Chapter-

(a)
a member of an occupational pension scheme other than a salary related scheme  acquires a right, when his pensionable service terminates (whether before or after 1st January 1986) , to the cash equivalent at the relevant date of any benefits which have accrued to or in respect of him under the applicable rules; and

…

(2)
In this section-

"the applicable rules" means-

(a)
the rules of the scheme, except so far as overridden by a relevant legislative provision;

(b)
the relevant legislative provisions, to the extent that they have effect in relation to the scheme and are not reflected in the rules of the scheme; and

(c)
any provision which the rules of the scheme do not contain but which the scheme must contain if it is to conform with Chapter 1 of Part 4 of this Act;

"the relevant date" means, subject to regulations under section 98(4)-

(a)
the date of the relevant application, or

(b)
in the case of an occupational pension scheme, if it is later, the termination date;

"the relevant application" means any application which the member has made under section 95 and not withdrawn.

95
Ways of taking right to cash equivalent

(1)
A member of an occupational pension scheme or a personal pension scheme who acquires a right to a cash equivalent under  paragraph (a), (aa) or (b) of section 94(1)  may only take it by making an application in writing to the trustees or managers of the scheme requiring them to use the cash equivalent to which he has acquired a right in whichever of the ways specified in subsection (2) or, as the case may be, subsection (3) he chooses.

(2)
In the case of a member of an occupational pension scheme, the ways referred to in subsection (1) are-

(a)
…

(b)
for acquiring rights allowed under the rules of a personal pension scheme-

(i)
the trustees or managers of which are able and willing to accept payment in respect of the member's accrued rights, and 

(ii)
which satisfies prescribed requirements; 

(c)
…

…

(9)
An application to the trustees or managers of the scheme under subsection (1) is to be taken to have been made if it is delivered to them personally, or sent by post in a registered letter or by the recorded delivery service.

…

99
Trustees' duties after exercise of option

(1)
…
(2)
Subject to the following provisions of this section, if the trustees or managers of a scheme receive an application under section 95, they shall do what is needed to carry out what the member requires-

(a)
in the case of a member of a salary related occupational pension scheme, …, 

(b)
in the case of a member of any other occupational pension scheme, within 6 months of the date on which they receive the application, or (if earlier) by the date on which the member attains normal pension age, or 

(c)
…”
Conclusions
25. The Rules permit the trustees to pay a transfer subject to them obtaining the section and Act under which the receiving arrangement is approved so as to benefit from the statutory discharge.  There is no indication that the trustees have done this yet.
26. Having left the service of the Company, the Applicants have a statutory right to a cash equivalent transfer value of their pension benefits in accordance with section 94(1) of PSA 1993.

27. A member may only take his or her right by making a “relevant application” in writing to the trustees.  In this instance Addlestone Keane made an application in writing on behalf of their clients to Mr B Bhambra, who is one of the Other Member Trustees. The application was also made by recorded delivery in accordance with section 95(9) of PSA 93.
28. Having received a “relevant application”, Section 99(2) places an obligation on the trustees that “they shall do what is needed to carry out what the member requires”.  This is mandatory and requires that action is completed within 6 months.  By not taking any action the Other Member Trustees are stopping the transfers out, and such inaction is maladministration because it denies the Applicants their right to a transfer value.
29. The trustees were not a party to the sale and purchase agreement and so are not bound by its terms.

30. The statutory power under section 68 of the Pensions Act 1995 (PA95) lies with the trustees.  It permits the trustees of a trust scheme to modify the scheme with a view to achieving certain purposes.  One such purpose is the adoption of prescribed legislation.  However, the Deed of Amendment goes beyond simply adopting prescribed legislation by ceasing to apply parts of the prescribed legislation.  In the absence of those permitted purposes the power lies with the Company.

31. The completion of the Deed of Amendment is not essential to the transfers.  However without the Deed of Amendment a funding check of Mr R Bhambra’s benefits would be required which may restrict the amount of his transfer value.  Therefore the non-completion of this document may have the effect of curtailing Mr R Bhambra’s transfer value resulting in an injustice.
32. Any attempt to use the covenant under the Agreement as a reason not to make the amendment is invalid.  The covenant was plainly intended to protect the interests of the Applicants.  They now want the amendment to be made and there is no detriment to Treeglade or Mr B Bhambra in making it.
33. For the reasons given in paragraphs 26 to 31 above, I uphold the Applicants’ complaints against the Other Member Trustees.
34. Mr R Bhambra wishes his transfer to be undertaken by surrendering three of the insurance policies earmarked for him while having another policy assigned to him.  I cannot see that the rules allow for the assignment of his policy to him personally.  It may, however, be possible to transfer his policy from Zurich to his personal pension plan with St James’s Place and for such transfer to be in‑specie, i.e. assigning the policy to the Trustees/Scheme Manger of his personal pension plan rather than to him.
Directions
35. Within 28 days from the date of this Determination the Other Member Trustees are to take all steps necessary to complete the documentation for the Applicants’ transfer to their respective personal pension plan and, once all formalities have been completed, they are to take such steps as are necessary to settle the transfers.
TONY KING

Pensions Ombudsman 

15 June 2009
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