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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN 
	Applicant
	Mr S L Lambden

	Scheme
	Police Pension Scheme 

	Respondent
	Thames Valley Police Authority (the Authority)


Subject

Mr Lambden has complained that his service was overstated and so he believed he could draw his pension at age 50.
The Pensions Ombudsman’s determination and short reasons

The complaint should be partly upheld against the Authority because Mr Lambden was caused significant distress and inconvenience as a result of its error.
DETAILED DETERMINATION

Material Facts

1. Mr Lambden most recently joined Thames Valley Police as a constable on 2 October 2000 and became a member of the Police Pension Scheme (the Scheme).  He had two previous periods of Scheme service running, first, from December 1972 to October 1977, and then again from 17 April 1989 to July 1999.  (The first period included time served as a cadet from December 1972 to December 1973 which only counted at 75%.)  At issue is the consequence of an error made in relation to the service period ending in 1999.
2. Mr Lambden’s wife is from New Zealand and they spent time there during his career breaks.  Two of their three children were born there in 1984 and 1985. A third was born in the UK in 1989.
3. In January 2000, when completing his application form to rejoin, Mr Lambden gave his second period of service as being from April 1989 to July 1999, as it was.  Also, in answer to one of the questions (number 4) Mr Lambden mentioned that he had been a police officer for approximately 14 years.
4. In February 2000 the Authority wrote to Mr Lambden referring belatedly to his resignation in 1999 and enclosing a Certificate of Conduct which gave the correct dates for his service.
5. On 25 September 2000 Mr Lambden was sent a written offer of appointment.  It referred to “total service in excess of 14 years” qualifying for setting his pay level.

6. On 2 November 2000, Thames Valley Police Authority (the Authority) sent Mr Lambden a letter which stated:
“You have an entitlement to a deferred pension in respect of previous service between 8 December 1972 and 16 October 1977 and 8 June 1985 and 25 July 1999.  If you wish to relinquish this pension, and re-instate service, please complete and return the enclosed Option Form.”
7. The second start date was wrong.  It should have been 17 April 1989.

8. Mr Lambden filled in and returned the form to link all the years he had accrued in the Scheme to his then current service with the Authority.  He says he did not notice that the form referred to 1985 and not 1989 as a previous start date, because the issue being addressed at that time was the recommencement of pensionable service.

9. On 6 December 2000, Mr Lambden received an acknowledgement from Buckinghamshire County Council, who were then administering the Scheme.  This informed him that his “notional start date” in the Scheme for pension purposes was 4 January 1981.  A similar letter was sent to the Authority. The notional start date was intended to result in a notional period of continuous service the same as the total broken service. However, because of the error with the start date mentioned above, the notional start date was also incorrect.  It should have been a date in November 1985.  
10. In July 2005, Mr Lambden discussed the issue of his retirement with the Police Federation.  He obtained from them forecasts of what his potential pension benefits would be if he were to leave service in each January of the years 2005 to 2010.  He says he understood that the administrators of the Scheme did not provide such forecasts.  The forecast included the following:

“Please Note: Whilst every effort is made to ensure accuracy, these results are to be used only as a guide.  You are advised to contact The Force Finance Officer for exact calculations.”
The Authority says that the resultant forecasts were calculated based on information provided by Mr Lambden.  Mr Lambden says that he just provided his basic identification information.  As far as he is aware, the Federation then based the calculation on their own records or information obtained from the Scheme administrators. 

11. Mr Lambden says that he began to plan for retirement in May 2007 and for permanent relocation to New Zealand (he and his wife had bought a house there in 2003). In July 2005, Mr Lambden moved into single accommodation provided by the Authority.  His wife went to live in New Zealand ahead of him.
12. Mr Lambden says he contacted Buckinghamshire County Council in September 2005 to confirm the date on which he would accrue 25 years’ service and thus be able to take pension benefits.  He says he was told it was 3 January 2006 (which it would have been, based on the incorrect notional start date of 4 January 1981).  As evidence, he has produced a copy of a piece of paper showing Buckinghamshire County Council’s address and telephone number which has a manuscript note by Mr Lambden saying “spoken with … 7/9/05 … 3/Jan/06”.
13. Mr Lambden says that in May 2006 he went on a retirement resettlement course organised by the Authority.  He says he saved up his leave so that he could take it between taking up residence in New Zealand and leaving police service. 

14. In October 2006 (there is no exact date on the letter), HBS Business Services Ltd (HBS), the new Scheme administrators, wrote to Mr Lambden about a forthcoming option applying to all members to transfer to a new police pension scheme.  The letter included this paragraph (the emphasis is in the original):

“IMPORTANT - Summary of Membership
Overleaf is a summary of your membership in [the Scheme], based on the information currently held on your pension record.  It is important that you check the accuracy of the details held and notify any errors using the attached enquiry form as soon as possible so that our records can be amended before we issue your personal benefits statement” 

15. The attached statement listed, in table form, Mr Lambden’s periods of service and their length in years and days, both actual and as counting for pension.  The service ending in 1999 was listed repeating the incorrect start date of 8 June 1985.
16. Mr Lambden says he did not receive the October 2006 letter.  He says he was living in single quarters at Reading Police Station at the time. Incoming post was placed in pigeon holes in an unmanned post room shared by 20 or more people and it was common for letters to go astray.  

17. Mr Lambden says that from 25 October he was on leave and did not return to the police station other than for the occasional visit until he departed for New Zealand on 22 November when he moved to New Zealand to live with his wife.  
18. Mr Lambden’s formal written resignation, to be effective on 13 May 2007, was dated 20 March 2007. The Authority says it was received on 10 April.
19. Mr Lambden had to return to the UK in February 2007 to attend a trial.  He says that he spoke to a member of staff in the Authority’s finance office who confirmed that he had completed 25 years’ service on 3 January 2006.

20. On 19 April 2007 HBS wrote to Mr Lambden.  There was a statement enclosed with the letter setting out deferred benefits payable from the age of 60 on 8 December 2014.  The letter said that if Mr Lambden had at least than 25 years’ pensionable service he would be entitled to a pension payable from 50.  However, the statement was clearly based on the correct total service of 21 years and 181 days.  There was no reference to the previous incorrect service record.

21. On 3 May Mr Lambden left a message with the Authority asking that he be contacted urgently and advised as to his options.  
22. On 4 May 2007, Mr Lambden emailed the Authority and asked if he could withdraw his resignation. The Authority replied the same day and said:
There is time to withdraw your resignation but this does mean that you will need to report back to duty at Reading on Monday 14 May 2007.
The email included a mobile telephone number in case Mr Lambden wished to speak to someone over the bank holiday weekend.
23. Mr Lambden replied by email on 7 May asking to formally withdraw his resignation.  The Authority said that would be arranged and asked when he would return to duty so that arrangements could be made. 
24. On 11 May, having not heard from Mr Lambden and having apparently tried to telephone him on a number that was no longer operational, the Authority sent an email.  It said:

“As you know, in view of your overall circumstances, we were happy to rescind your resignation but this was on the understanding that you would be returning to work in the UK by Monday 14th May 2007.  … I fully understand you will have had arrangements to make but I do need to hear from you by Thursday 17th May 2007 and when we can expect you back at work otherwise I will need to review your salary situation.”
25. On 14 May, Mr Lambden emailed the Authority again to say that he was ‘not coping’ and that he would be seeing his doctor two days later.

26. Mr Lambden saw a doctor in Auckland, who gave him a signed note stating:
“This is to certify, that the above patient is unfit for work for a period of 28 days, from 16th May, 2007.”
27. On 24 May 2007, the Authority emailed a reply which said:
“Thank you very much for providing the letter from your GP confirming that you are unfit for work at the present time.  I should be pleased if you  [unclear]  what the reason for your absence is as this is not contained with the letter and whether, at this stage, you can advise of the likely duration of your absence and when you anticipate you may be fit enough to return to work.

I look forward to hearing from you and if there is any further support or assistance you require in the meantime please do not hesitate to contact me.”
28. On 30 May 2007, the Authority emailed Mr Lambden again and said:
“You will be aware that the agreement to allow you to retract your resignation from 13th May 2007 was conditional upon your returning to work on Monday 14th May 2007.  However, despite requests on my ‘e’ mails to you dates 4th, 8th, 9th and 11th May 2007 that you advise us of your return to work date, at no time have you provided us with this information.

Legal opinion has been sought and we have been advised that our agreement for your resignation to be retracted was conditional upon your return to work on 14th May and, as you did not meet that condition, the resignation has never been effectively retracted.  This means that your original termination date of Sunday 13th May 2007 still stands and you ceased to be a member of Thames Valley Police on that date.”
29. On 19 July 2010,  a doctor from Mr Lambden’s GP practice in New Zealand, summarised his situation in 2007 as follows:
“On 16 May 2007 Paul initially came to see Dr Jock Carnachen with symptoms of depression and anxiety upon hearing the news that there had been a miscalculation of his 25 years of service with the Police Force in the UK.  At that time he had already moved the family over and on arriving and settling in NZ found out that his date of retirement was incorrect.  This news came as a shock for him and he saw my colleague with stress and anxiety.

He was anxious and agitated at the time of the consult but functioning rationally.  He was referred at that time for counselling for the depression but was not thought to be severe enough to warrant medication.  He was however suffering from sleeplessness due to anxiety and was prescribed sleeping tablets.

He was diagnosed with reactive depression secondary to stress related anxiety state caused by the situation at the time.  There are varying severities of depression and Paul was depressed at that time but had the insight to continue functioning in every day matters despite the low mood and anxiety.  He was able to do many of the tasks required but needed support from his wife and encouragement at that time to complete the requests specific to the situation with the Police Force in the UK as he found it very difficult to do.”
Summary of Mr Lambden’s position  
30. For a long time it had been Mr Lambden’s intention to move to New Zealand on retirement.  He purchased a property in March 2003 to facilitate this.  
31. It is not credible that he noticed an error with his Scheme Service in November 2000 but allowed it to go uncorrected.  At the time he was a serving Police Officer of good character who had received several police commendations, including one from the Chief Constable.  

32. If he had been told at the outset that he had to work for longer in order to obtain an immediate pension, he would have done this.  As it was, the alterations that had been made to his family arrangements and his stress-related illness meant he could not do so.  Once he became aware of the true position in April 2007, he could not have been expected to leave his wife and youngest child and to return to the UK to work for a further four years.
33. He did not receive the October 2006 letter so it would be wrong to base conclusions on its existence. 
34. Even if he had seen the letter, it concerned a subject matter not relevant to him; converting to a new pension package – he would not have been interested in this option as he was approaching retirement.  He therefore would not have checked the details as the purpose of the checks was not relevant to him.
35. At worst not noticing the errors in the October 2006 letter (had he received it) amounts to a mistake on his part, and there is no reason why this mistake entirely negates the earlier and later maladministration on the part of the Authority. Not correcting the errors would at most amount to contributory negligence, which by its nature cannot be 100%.  Given that the Scheme’s administration was in the hands of the Authority and its agents, and Mr Lambden simply failed to notice a mistake, the blame should fall more heavily on the Authority.  
Summary of the Authority’s position  
36. It is accepted that incorrect information was given to Mr Lambden to the effect that he would complete 25 years service on 4 January 2006.    

37. Buckinghamshire County Council had notified to Mr Lambden and the Authority a notional start date of 4 January 1981.  The purpose of a notional start date is to simplify the pension calculation by eliminating career breaks.  Mr Lambden knew that the 4 January 1981 date was impossible, because when he rejoined in October 2000, he had just over 14 years of pensionable service.  
38. It is also accepted that the Police Federation gave Mr Lambden a pensions forecast that was wrong; they were working with an incorrect notional start date.  The forecast did say that it was only a guide and that exact calculations should be obtained from the Force Finance Officer.

39. While it is conceivable that Mr Lambden might, by whatever date he approached the Police Federation, have forgotten that the pensions administrator was mistaken about his past service, it is submitted that he had not done so.  This is to be inferred from his odd behaviour in never contacting the Authority or the administrator for written confirmation of when he would complete 25 years service.  Also, once a particular retirement date was chosen, no statement of pension benefits was obtained.
40. Instead, it appears he telephoned Buckinghamshire County Council on 7 September 2005, to be given an earliest retirement date of 3 January 2006.  In October 2006, Mr Lambden received a letter from HBS, the Authority’s new pension administrator.  This asked that he check the details of his service and to let them know of any mistakes.  The details given reflected the earlier error but Mr Lambden did not correct it, nor did he write to ask for written confirmation of his entitlement on retirement, which by now was getting close.  
41. It would be wrong to infer that if Mr Lambden had obtained written confirmation before making the decision to retire and move abroad he would have been given the same incorrect figures by the administrator or the Authority.
42. On leaving service in 1977, Mr Lambden received a Certificate of Conduct which accurately recorded his dates of service.  On rejoining in 1989, he applied to have his employment in the 1970s count as Scheme service.  The form signed by him accurately stated the dates of that employment.  Just before the second break of service in 1999, he repaid the pension contributions relating to the 1973-1977 employment, which had previously been refunded to him.  This repayment ensured that all his service counted towards his pension.  The Authorities’ view is that Mr Lambden noticed the error that was made when his previous service was notified to him in November 2000, and inaccurately stated that the second start date was 1985 and not 1989.
43. By his retirement date, Mr Lambden was 52.  His wife was 55, and capable of managing without him, as she had done from at least July 2005 to November 2006.  His children were 23, 21 and 17.
44. Having opted to withdraw his resignation, Mr Lambden had a week to get back to duty in Reading, which he could easily have done.  There was no issue leaving his children, given their ages, and his wife could look after herself.  He could have stayed with family in Reading or requested to stay in the Authority’s single accommodation again.  
45. Policemen generally know how long they have been in service and Mr Lambden had clear written evidence in 2000 showing he had about 14 years in the Scheme, so could not possibly reach 25 years’ service by 2006 or 2007.  He therefore knew, or should have known the information he had received was incorrect and that he should not rely on it.
46. It is inferred that given his conduct from May 2007, Mr Lambden preferred living in New Zealand to continuing to work for the Authority.  His allegation that given accurate information he would have worked through to the age of 55 should be rejected.  

47. Mr Lambden has not received the pension which for a time he expected to be paid.  He was however awarded the benefits to which he is entitled and has not suffered an actual loss.  

48. There are no powers under the Police Pension Scheme Regulations for Mr Lambden to be paid benefits to which he is not entitled, even if maladministration has occurred.  
49. If Mr Lambden has suffered distress and inconvenience as a result of the error, any award he receives as a result should be modest an in line with ongoing judicial practice, which sets out a conventional award as being around £200 and £1,000 as high.  
Conclusions

50. The Authority has suggested that Buckinghamshire County Council should be included as a respondent.  The Authority is responsible under the regulations governing the Scheme for the payment of benefits to Mr Lambden. It also has the primary responsibility for communicating those benefits. Although Buckinghamshire County Council may be in my jurisdiction, it was acting as an agent of the Authority and I do not consider its inclusion to be necessary.
51. The Authority has also suggested that I hold an oral hearing because it suggests that Mr Lambden is not being honest in saying that he did not identify the error.  I have considered the need for a hearing and do not propose to hold one.  It is inherently unlikely that Mr Lambden would have taken the significant risk of relocating and resigning in the hope of getting away with drawing his pension based on wrong data.  To that improbability I add that Mr Lambden’s records indicate no less a degree of honesty than one would hope for in a police officer. And I have to have regard to the significant inconvenience and expense (the latter likely to be to the public purse, given the statutory provisions for payment of expenses of attendance) in proportion to the likely outcome if there is no hearing. 
52. I have some sympathy with the Authority’s position that Mr Lambden could have noticed the mistake himself when it was made.  The addition of around four extra years of service is not insignificant.  His first two periods of service were roughly four and ten years each.  If Mr Lambden had read the letter of 20 November 2000 thoroughly he would almost certainly have realised that the 1985 date was wrong.  The evidence from his application form and other papers is that he had the correct dates in mind in early 2000.  And the incorrect date meant the period of purported service covered a time when Mr Lambden was apparently in New Zealand with one young child, and while the second was born.
53. Having said that, I do not find that Mr Lambden actually did notice the error at the time. Neither do I consider that there was a particular burden on him to have spotted it. I have taken account of the Authority’s view that his course of action was consistent with actually knowing that there was an error, but not wanting to have it discovered.  As I remarked in my decision as to whether to hold a hearing, the risks of such behaviour would have been high.  It is objectively improbable that an otherwise honest man would take the risk of getting away with it.  If Mr Lambden was deliberately avoiding a calculation being made he would have known that he was only deferring it.  He would have had to have been hoping that the error would be maintained at his retirement and for ever after, or that if it came to light he would be able to persuade the Authority to adhere to the incorrect figures.
54. Mr Lambden did not make a formal request for a written retirement quotation; instead he relied on the guide and estimate provided by the Police Federation which was itself based upon the flawed information provided by the former administrator.  As a principle the Authority would only be liable for the consequence of Mr Lambden having been given a wrong notional service start date if that consequence was reasonably foreseeable.  There would be a strong argument that it was not foreseeable that Mr Lambden would base his plans on figures he obtained from a third party, almost two years before actually resigning. 
55. However, I accept that Mr Lambden made a phone call in September 2005 and was given the same, wrong, information.  Evidently the pension records were still incorrect then, because they remained so until some time between the attachment to the October 2006 letter (which was still wrong) and the statement sent in  April 2007 (which was right).  So even if Mr Lambden had obtained figures directly from the Authority (or from either administrator) and had done so nearer in time to his relocation to New Zealand, the information he would have been given would probably have been the same as that obtained from the Police Federation.  There has never been any explanation of how the error did in fact come to light.  But the balance of probabilities is that it would not have done in 2005.  So it makes no difference that Mr Lambden used third party information as it was corroborated by, and would probably have been the same as, information that would have been supplied directly.
56. Mr Lambden has said that he did not receive the October 2006 letter and has said that post in his police quarters did sometimes go astray.  He has said he was on leave from near the end of October and never returned to work, though he did make occasional visits to the police station.  It is of course possible that the letter went astray, but it was correctly addressed and even if Mr Lambden was not in residence when it arrived I am sure that, however lax the post room management was, the principle could not have been that unclaimed post was automatically destroyed.  I find as a fact that the letter was sent by the Authority and probably received by Mr Lambden.  He may not have paid much heed to it and he could easily have forgotten it since.
57. Whatever the position before October 2006, I do not think that after receiving the October 2006 letter and its attachment Mr Lambden could reasonably have relied on a belief that he had completed 25 years’ service.  He was emphatically asked (albeit for a different purpose) to check the recorded information.  It was quite clearly wrong in a significant detail.  I do not need to consider whether Mr Lambden actually read it.  It is possible that he did not.  But having been asked to check wrong information, and not having done so, he cannot successfully argue that he relied on it.

58. It is suggested, on Mr Lambden’s behalf, that failing to check the information as requested amounts at most to contributory negligence which cannot negate the original negligence.  I am, of course, dealing with a complaint of maladministration, though I acknowledge the view that the outcome of a complaint brought to me should not usually differ from the outcome had the same matter been litigated through the Courts.  But there plainly are circumstances in which the behaviour of the party to whom a negligent misrepresentation is made is such that the misrepresentation cannot have been reasonably relied on.  In this case, not only is there the October 2006 letter, there is the fact that the information relied on was second hand (it came from the Police Federation) and that it could have been corrected had Mr Lambden approached the Authority or the administrators.  (I have found that it would probably not have been corrected in 2005, but in taking considering the extent of Mr Lambden’s reliance in 2006 I can have regard to the fact that he never actually obtained any figures from the Authority or its agent immediately before he left for New Zealand with a plan to retire.)
59. That is not quite the end of the matter, however.  Even though Mr Lambden had not resigned in October 2006, his plans were well advanced and he was on the point of relocating.  It would have been hugely inconvenient to unravel the arrangements he had already made.  And if he had not done that it would have been greatly disappointing to discover that he would not have any pension income until 2014. I do not find that in October 2006 Mr Lambden had irreversibly committed himself on the basis of wrong information, so I do not make an award that compensates him directly for pensionable service he may have accrued from 2007 onwards. However, I do consider that he should be compensated for the distress he has been caused by being unable to draw his pension, taking into account no more than the level of disappointment and inconvenience that would have applied if he had identified the error in October 2006.  That would have been, as I have said, quite significant.
60. I find there was also maladministration in the way he in fact discovered that he could not draw his pension immediately.  At some point between October 2006 and April 2007 the error was corrected, whether automatically or by human intervention.  The blow could have been softened, if only slightly given the strength of it, by some advance warning or explanation.  I find that, notwithstanding the fact that Mr Lambden should have noticed the error earlier, the communication of it caused him additional and unnecessary distress.

61. Because I have found that the error ought to have come to light in 2006 and that he ought not at that point to have made an irreversible commitment, I do not need to dwell on what happened when it was discovered and he tried to withdraw his resignation.  The termination of his employment on its own is outside my jurisdiction.  By its termination Mr Lambden might have been deprived of an opportunity to mitigate the consequences of reasonable reliance on the wrong information, but I have found that reliance was not reasonable beyond October 2006 so mitigation does not arise. 
62. As to the amount of compensation, I have taken into account judicial guidance (in 1998) that only in exceptional circumstances would an award of over £1,000 be appropriate compensation for distress.  I have also taken into account the other authorities as to the amounts of compensation in different circumstances.  None compares to a situation such as this in which Mr Lambden had made plans that were close to fruition to move to the other side of the world and retire. I consider these circumstances are highly exceptional.  I do not doubt that Mr Lambden has suffered considerable distress. There is medical evidence of it.  In part the effect on his health relates to the reliance that I have found was not reasonable, but the distress would still have been significant if he had identified the problem before resigning, as he should have. He would either have had to abandon his plans, and then move his family back to the UK or live here without them, or he would have had to live without the pension until 2014.  I have also taken into account that the error was discovered but not presented as such, nor softened by apology or explanation. I therefore set the compensation at £5,000.
Directions   

63. Within 28 days of this determination, the Authority shall pay Mr Lambden £5,000.
TONY KING 

Pensions Ombudsman 

1 February 2011 
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