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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	Mr J S Craig

	Scheme
	The BP Pension Fund

	Respondents
	INEOS Manufacturing Scotland Limited  (IMSL)
BP Pension Trustees Limited (the Trustee)


Subject

Mr Craig complains:

· that the Trustee wrongly refused to allow him to draw his benefits (unreduced) from the Scheme from 30 June 2006 when IMSL ceased to be a participating employer and disputes the Trustee’s interpretation of the terms of the Scheme; and 

· that the Trustee and IMSL failed to respond adequately to his enquiries concerning his entitlement.
The Pensions Ombudsman’s determination and short reasons

The complaint should not be upheld against either the Trustee or IMSL because: 

· there was no fault on the part of the Trustee in refusing Mr Craig’s request; and

· he has already received adequate compensation for any distress and inconvenience caused by the Trustee’s and/or IMSL’s actions.

DETAILED DETERMINATION 
Relevant Scheme Provisions

1. The Trust Deed dated 3 April 2006 made between BP plc and the Trustee ( the Trust Deed) provides as follows:

“8.5
Tax status of the Fund

The Fund is “a registered pension scheme” under Part 4 of the Finance Act 2004 and Schedule One (Tax Issues) applies to it.”
“13.2
Ceasing to participate

…When an Employer ceases to participate in the Fund, any Member who is then in employment with that Employer will become entitled to benefits as if the Member had then left Service.”
“Schedule One
…

B
Conventional limits 

Until 5 April 2006, the Fund had to comply with certain limits on benefits and contributions in order to maintain its tax approval. From 6 April 2006, those limits continue to apply except where this Trust Deed or the Rules say that they do not or the Principal Company and the Trustee agree otherwise.
…

D
Disapplication of statutory modifications

From 6 April 2006 the Finance Act 2004 makes certain statutory modifications to the terms of the Fund. These modifications are initially effective until 5 April 2011, or until any earlier date with effect from which an amendment as to the terms of the Fund states that those modifications shall no longer apply. Whilst they apply, these statutory modifications prevent contributions and benefits from exceeding the conventional limits referred to in B above in any circumstances. The statutory modifications shall there fore cease to apply to the Fund from 6 April 2006.”
2. The Rules of the Scheme dated 3 April 2006 provide as follows:

 ““Employer” means an employer participating in the Fund”
““Service” means employment with the Employers”
“4
Early retirement (not incapacity)
A member who leaves Service ( not for incapacity) before Normal Retirement Age will receive an immediate pension calculated as described in Rule 3.1( Normal Retirement Age) if:

(a) he or she is at least age 55 and has at least 30 years’ Pensionable Service……”
“9.1
Early Leavers- Preserved pension

A Member who leaves Service before Normal Retirement Age with at least two years Qualifying Service….will receive a pension for life from his or her Normal Retirement Age calculated as described in Rule 3.1 (Normal Retirement Age)…”
3. Part 6 of HM Revenue and Customs’ (HMRC) Practice Notes on the Approval of Occupational Pension Schemes (2001) provided as follows:

“6.1 Scheme rules may allow members to retire on pension at any time between age 50 and 75. Pension entitlement for a member under a scheme must come into payment immediately on leaving service at or after normal retirement date …” 
Material Facts

4. Mr Craig was a member of the Scheme and his normal retirement age (NRA) was age 60. He was employed by Innovene Manufacturing Scotland Ltd (Innovene) which was a company in the BP Group of companies and a participating employer in the Scheme. BP plc is the principal company for the purposes of the Scheme. 
5. In December 2005 Innovene was sold out of the BP Group and was renamed IMSL. Under the sale and purchase agreement IMSL continued to participate in the Scheme until 30 June 2006. It then formed a new scheme (the IPP). Mr Craig’s employment continued with IMSL and he became a deferred member of the Scheme from 30 June 2006. He transferred his benefits from the Scheme to the IPP on 15 September 2006. 
6. In May 2006 Mr Craig emailed the HR Department at IMSL to say that as IMSL had ceased to participate in the Scheme and as he was over 55 with more than 30 years service, according to his understanding, under the Scheme, he was entitled to take his pension early without abatement. 
7. The response which he received was that he needed to leave IMSL’s employment in order to draw his benefits. Mr Craig then raised some further queries which the HR Department forwarded to the Trustee on 10 May. The same day he also emailed the Trustee.  He received a reply on 19 June which confirmed that to access his benefits he would need to take early voluntary retirement and that he should contact the HR department if this was what he wanted to do. He did not contact the HR department as this was not his intention. Then, in August, he says he received the paperwork for an application for voluntary redundancy which he was advised should have been completed before 30 June 2006 as his membership of the Scheme had ceased from that date. The paperwork indicated the options available to him but not the one he had in mind. There followed some further correspondence between Mr Craig and the Trustee during which he was given conflicting reasons as to why he was not able to access his benefits in the way he wished.
8. Some time later Mr Craig invoked IMSL’s grievance procedure saying that he had been given incorrect information by IMSL about the need for him to cease his employment in order to access his benefits. This was contrary to his understanding of his rights and he held IMSL and the Trustee equally responsible for the loss of these benefits. He explained that he planned to carry on working until he was 62, that he had transferred to the IPP because he was unable to access his benefits and because of the potential future benefits from the IPP. 

9. IMSL dismissed his grievance as it considered that his complaint was more appropriately directed to the Trustee. Mr Craig then initiating the Scheme’s Internal Dispute Resolution Procedure (IDRP). The Trustee confirmed that in its view Mr Craig was not entitled to an immediate non- discounted pension because he had not retired from IMSL when IMSL ceased to participate in the Scheme. It explained that:
· prior to 6 April 2006, the Scheme was subject to a wide range of restrictions which it had to comply with in order to maintain its tax approved status under the Income and Corporation Taxes Act 1988;

· HMRC had a discretion, under section 591 of the 1988 Act, as to whether or not to grant tax approval to a scheme;

· restrictions applied to the types and amounts of benefits that the Scheme was permitted to pay and the circumstances in which they could be paid; 

· these restrictions prevented the payment of a pension before normal retirement date to a member who remained in employment; 6.1 of HMRC’s Practice Notes on the Approval of Occupational Pension Schemes (2001) permitted scheme rules to allow the payment of such an early pension only on retirement from service and HMRC applied this retirement conditions strictly;

· therefore if IMSL had ceased to participate in the Scheme before 6 April 2006, HMRC would not have regarded Mr Craig as having retired due to his continuing employment with IMSL; 
· the Finance Act 2004 removed this system of tax approval from 6 April 2006 and, since that date, HMRC’s restrictions have not had the same tax implications for pension schemes as previously;

· however, the Scheme was amended and the effect of paragraph B of Schedule One to the Trust Deed is that these restrictions are retained except where the Trust Deed and Rules expressly state to the contrary or the Trustee and BP plc agree otherwise; 

· there is no express provision which disapplies the HMRC restriction, nor have BP plc and the Trustee reached any agreement to that effect;

· clause 13.2 and rule 4 must therefore be read as subject to the restriction. 
10. However the Trustee accepted that it could have done more earlier to explain the position under the Scheme to Mr Craig and offered him £500 compensation for the distress and inconvenience which this had caused him. Mr Craig accepted this offer but his claim to be entitled to an unreduced pension remained unresolved.
Summary of Mr Craig’s position  
11. As IMSL has ceased to participate in the Scheme, the effect of Clause 13.2 of the Trust Deed means that he is entitled to be treated as if he had left IMSL’s service. This means that the entire IMSL workforce, as far as the Scheme is concerned, has “left service” and can claim any benefits they are entitled to. In his case, as he is over 55 with more than 30 years service, he is entitled, under Rule 4, to an immediate non-discounted pension. 

12. He was given confusing and conflicting information by the Trustee and IMSL as to why he was not able to access his benefits.
13. He transferred his benefits in the Scheme to the IPP because there was a deadline for preferential transfer terms. He also transferred because he was not allowed to draw an immediate pension from the Scheme. 

14. Through the Pensions Advisory Service (TPAS) he received a favourable legal opinion on the merits of his interpretation of the Trust Deed and Rules.
15. Schedule 1 is not relevant to his case as it refers to HMRC limits on benefits (and not restrictions on payments) which he understands to mean pre A day limits of 20/30ths of final salary.
16. Paragraph D of schedule 1 refers to statutory modifications which prevent contributions and benefits from exceeding the conventional limits referred to in paragraph B. It does not refer to “some” of the conventional limits. He has read through the Finance Act 2004 quickly as well as the HMRC Practice Notes and can find no reference to limits other than financial and numerical. If the intention of paragraph B was to include restrictions /limiting conditions for payment this wording should have been included and paragraph D should have been worded differently to allow this. 

17. The Trust Deed and Rules should be read in their entirety. The language used in paragraph B is clear and conveys an unambiguous meaning and should be taken at face value. 

18. Alternatively, the Trustee’s interpretation of the Schedule is possibly correct but as it is not clear and unambiguous it should be construed to his advantage.
19. In July 2006 his pension would have been approximately £18,000 per annum and as he intend working until age 62 this means that he has lost out on approximately 47 monthly pension payments which equates to £71,000. He seeks compensation for this loss.
Summary of IMSL’s position  
20. One of the benefits of the Scheme was the voluntary early retirement provision contained in Rule 4 which did not require company consent if the necessary criteria were met. Its understanding was that in order to exercise this option employees could not continue in employment i.e. members could not access a pension while separately accruing pension whilst in employment. Its HR department responded to Mr Craig to this effect but when his enquiries became more technical it referred them to the Trustee. 

21. The IPP mirrored the Scheme enabling members to have identical continuous benefits for at least 12 months if they opted to transfer their Scheme benefits accrued to date. Given the quality of the pension benefits available (final salary, defined benefits, non contributory, 60th plan) this was a generous offer. 

22. The Trustee which was the appropriate authority for dealing with questions relating to Mr Craig entitlement under the Scheme and his complaint should be directed to it.
Summary of the Trustee’s position  
23. Mr Craig was not entitled to receive an immediate unreduced pension when IMSL ceased to be a participating employer in the Scheme because he did not cease to be employed by IMSL. 
24. There is no provision in the Trust Deed and Rules which disapplies the HMRC restriction as contemplated in paragraph B of Schedule One of the Trust Deed, nor has BP plc or the Trustee reached agreement to that effect. Clause 13.2 and Rule 4 must therefore be read subject to this restriction and Mr Craig would only therefore have been entitled to an early non- discounted pension from 1 July 2006 if he had retired from employment with IMSL. This was explained to him by the Trustee and by his local HR Department before his active membership terminated on 30 June 2006.
25. It has correctly interpreted its powers under the Scheme’s Trust Deed and Rules. It has taken into account all relevant considerations and its decision is one which could be reached by a reasonable body of trustees taking into account the relevant available evidence and is not perverse.

26. It has already acknowledged that it could have responded earlier to Mr Craig’s enquiry of 10 May 2006 and could have explained the reason for its view better and has paid him adequate compensation for this.

27. It suggests that the legal advice which Mr Craig received did not consider the overriding legislative and regulatory provisions which applied to the Scheme at the time. 
28. It has a duty to exercise its powers in accordance wit the Trust Deed and Rules and is therefore required to continue to apply the former HMRC limits where these have not been specifically removed in accordance with Schedule One.
Conclusions

29. Under the Rules, when a member ceases to be employed by one of the employers participating in the Scheme, in the ordinary course, the provisions of Rule 9 would apply entitling the member to receipt of benefits at NRA. In addition the Scheme has the usual rules which, briefly, give members the right to transfer or “buy-out” their benefits and, with the consent of the Trustee, to take their preserved pension early, subject to abatement.

30. However, Rule 4 makes special and more generous provision for a member of Mr Craig’s age and with his years of pensionable service who actually leaves service, entitling him to take his benefits early, unabated. Therefore if Mr Craig had in fact ceased to be employed by IMSL, there would be no question about his ability to invoke his right under Rule 4. 

31. Mr Craig’s argument is that the effect of Clause 13.2 is that he should be treated in the same way. Taken together and read in isolation Clause 13.2 and Rule 4 would appear to support his view but the Trust Deed (in particular) should be read and construed as a whole. Clause 8.5 of the Trust Deed is overriding and makes clear that the provisions of Schedule One apply to the Scheme. The Trustee’s view is that because of paragraph B of Schedule One, HMRC’s restrictions on the payment of benefits continue to apply, including the restriction contained in 6.1 of the Practice Notes referred to above
32. This allows for the payment of benefits “on leaving service” which I take to refer to the situation when a member actually leaves service rather than to the situation where a member is deemed to leave service. The question then is whether these provisions continue to apply to the Scheme by virtue of paragraph B.
33. I agree with Mr Craig to the extent that, on a literal interpretation, paragraph B might be said to require the continuation only of restrictions relating to “limits on benefits and contributions”. But prior to 6 April 2006, in order to maintain their tax status, schemes needed to comply not only with limits on benefits and contributions but also on the circumstances in which those benefits were paid. The logical intention of paragraph B must therefore be to require the Scheme to comply with these various restrictions unless otherwise specifically provided for or agreed by BP plc and the Trustee.  While the wording of the paragraph does not make this intention entirely clear, it also does not entirely exclude it either. If a benefit cannot be taken in a particular circumstance then that could be described as a limit on a benefit (that is to say, limits are not necessarily just financial or numerical). I find that paragraph B should be construed to include a limiting condition for payment.
34. I say this noting that Mr Craig has argued that if the provisions of paragraph B are unclear and ambiguous, they are to be construed in his favour. This rule of construction is not a hard and fast rule and is subject to certain general principles. For instance, it is only to be applied when all other rules of construction fail. While no special rules of construction apply to pension schemes, they are to be construed in a purposive and practical, rather than a literal, way.. 
35. Paragraph D is to be distinguished from paragraph B as it refers only to statutory modifications whereas paragraph B applies more generally. The restrictions which are relevant to Mr Craig’s complaint are not statutory modifications or restrictions and so Paragraph D is not relevant to his complaint.    

36. The Trustee has accepted that there was some delay and inadequacy in its responses to Mr Craig’s enquiries and has already made a payment of £500 in recognition of any distress and inconvenience caused to him as a result. This sum is at least as much as the award which I would make for such distress and inconvenience caused by maladministration. Therefore even if I were to find that there had been maladministration by the Trustee and/or IMSL in relation to this aspect of Mr Craig’s complaint, I would make no further award of compensation.   

37. Accordingly, I do not uphold Mr Craig’s complaint.
TONY KING 

Pensions Ombudsman 
24 December 2009 
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