74432/1


PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mr P J Lukan

	Scheme
	:
	Sabre Pension Plan – UK (the Plan) 

	Respondents
	:
	Sabre UK Management Limited (Sabre UK)
The Trustees of the Sabre Pension Plan – UK (the Plan Trustees)


Subject
Mr Lukan disputes the decision made by the Plan Trustees and his former employer, Sabre UK, that he is only entitled to receive a refund of his own Plan contributions on leaving the Plan. He contends that he has a right to the benefit of all the contributions (his and his employer’s) because of his previous employment with a related employer. 
The Ombudsman’s determination and short reasons

The complaint should not be upheld because there is no evidence that Sabre UK promised Mr Lukan benefits which the Plan would not normally provide.


DETAILED DETERMINATION

Material Facts
1. From June 1984, Mr Lukan was employed by another company in the Sabre Group in the United States. Whilst employed in the US, Mr Lukan worked, on occasion, in the UK but at that time remained in the employment of his US employer.

2. Until 2000 Sabre in the US was a subsidiary of AMR, also the parent of American Airlines (AA). In 2000 Sabre was established in the UK and a number of AA’s UK employees were transferred to Sabre in the UK and their pension rights in AA’s UK pension scheme were transferred to the newly created Plan.
3. Mr Lukan says he was an active member of AA’s US pension plan between 4 June 1984 and 4 January 2004. This plan was incorporated into a new US pension arrangement, the Sabre Inc. Legacy Pension Plan on 31 December 2005. Vesting service in the two plans was treated as continuous.   
4. In November 2003, Mr Lukan was offered a position with Sabre UK and he commenced employment in the UK in January 2004.
5. He left the Sabre Inc. Legacy Pension Plan on 4 January 2004 with nearly 20 years’ vesting service.  
6. Mr Lukan says that the manager who hired him at Sabre UK told him orally at the time of his recruitment that the job offer “did not have any negative impact on my seniority, extra holidays each year as due to long service or on my Pension benefits in the USA or UK”. 

7. The manager has subsequently said in a written statement:  

“……I can….confirm to you that your transfer from Chicago to London with Sabre…..was just that, a transfer. I recall the circumstances quite clearly…. I was your hiring manager, and as such, worked closely with human resources and other relevant Sabre units to accomplish your transfer.     

Accordingly we also discussed the fact that your employment was in fact continuous, thus all benefits such as sick leave, pensions, holiday allowance would be commensurate with your seniority. This is the reason that your UK employment contract stipulated a seniority date in 1984, so as to leave no doubt that you were a long standing Sabre employee, with appropriate benefit levels.

Considering that you raised this issue prior to accepting the transfer to the London based position, it was quite clear that your acceptance of the job was dependent on Sabre recognizing your original employment date for the purpose of seniority calculation and benefit levels.”  
8. Mr Lukan’s “Statement of Terms and Conditions of Employment” says that the “Date of Statutory Continuity of Employment” is 4 June 1984. It describes contribution levels to the Plan (which is a defined contribution arrangement), saying “The Company contributes 8% of Pensionable Salary into your Account”.  It says nothing about pension entitlements on leaving.
9. Mr Lukan’s application for membership of the Plan shows the date of joining the Plan to be 1 March 2004 (this was subsequently backdated to the date his employment started, with contributions being made appropriately) and his date of starting employment as 4 June 1984. 
10. The June 2002 edition of the Plan’s “Members’ handbook” (with individual pages dated “September 2000”) says under the heading “Summary of Benefits and Conditions”:

“Leaving Service Benefits

Subject to at least two years’ membership of the pension plan, past contributions continue to earn investment returns until retirement benefits are taken. Alternatively, you may transfer the value of your Account to another pension scheme.
If you leave before you have been in the pension plan for 2 years you will receive a lump sum equal to the value of your own contributions (plus investment return) less tax.”

11. In the main body of the handbook the benefits of leaving are described as follows:
“Leaving the Plan

On leaving the Plan before age 65 your options may include:

· A refund of contributions

· Early retirement

· Deferred benefits

· Transfer to another plan

Return of Contributions

If you leave the Plan after less than two years’ membership, you will receive a refund of your own contributions plus the investment return achieved less tax (at the rate of 20% as at April 2000)”
12. As relevant, the Rules of the Plan say:

“Qualifying Service” means the total of:

(a) actual Service whilst a Member and any additional periods which count as Pensionable Service

…

(d) such other period as the Trustees, with the consent of the Employer, may allow.”

“8.2 Entitlement to Short Service Benefits – 2 or more years’ Qualifying Service  
8.2.1 A Member to whom Rule 8 applies who on leaving Pensionable Service either 

(a) has completed two years’ Qualifying Service …”

“8.9 Refund of contributions – less than 2 years Qualifying Service
8.9.1 A Member who on leaving Pensionable Service is not entitled to Short Service Benefits shall be entitled to receive a refund of that proportion of his Retirement Account (inclusive of any investment return) which relates to his ordinary and voluntary contributions (if any) less any tax for which the Trustees are liable as a consequence of making the refund.” 

13. The Sabre UK intranet contained information about the Plan. Under the heading “Leaving the company” it said:
“If you have over two years[’] membership (including any AA plan membership) you have two options:”
(The options were to defer benefits or to transfer out.)

“If you have less than two years[’] membership your contributions will be refunded, less tax, by way of a sterling cheque sent to your home address.”

14. Mr Lukan left Sabre UK, and the Plan. The relevant forms treat his withdrawal as being 10 October 2005. Mr Lukan says he was on “garden leave” until 6 November but nothing turns on the exact date.  
15. As he had accrued less than two years’ membership of the Plan, Mr Lukan was told he was entitled only to a refund of his own Plan contributions less a deduction for tax. He has, however, refused to cash a cheque for £13,186 representing this amount because he considers that he should also have been given the benefit of his employer’s contributions.  
Mr Lukan’s position
16. The inclusion of a date of joining service in 1984 in his contract of employment and on his Plan joining form is evidence that he was to be given benefits accordingly.

17. His employment contract did not stipulate that employer contributions into the Plan would be qualified in any manner. He therefore considers that they were paid contractually as earned income to him. 
18. The Plan handbook and company intranet on which he had relied for information about the Plan benefits do not state clearly the criteria now being used to justify the retention of his employer Plan contributions. If they had done so, he says that he could then have ensured a later leaving date in order to qualify for a deferred pension.
19. In particular the reference to “any AA Plan membership” being included as qualifying service led him to resign when he did, and not a few weeks later, because he took it to include his 20 years’ vesting service in the Sabre Inc. Legacy Pension Plan operated by AA.
20. As a direct consequence of his dispute with the Plan Trustees and Sabre UK, the reference to “any AA Plan membership” on the company intranet has now been removed.   

21. Mr Lukan says:

“For someone in my position, who used all data at hand to make career decisions, I am unsure as to what else I could have done. Going to Sabre’s HR and asking for clarification when I was potentially moving to a competitor was simply not feasible. I therefore relied on the information given previously by the hiring Vice President as well as the information on the intranet and acted accordingly.”  
22. He considers the stance being taken by Plan Trustees and Sabre UK to be unfair given his long service and the unique circumstances surrounding his personal situation. 
The position of the Plan Trustees and Sabre UK
23. There is sufficient information in the Plan Trust Deed and Rules, handbook and the company intranet for members to establish that they are only entitled to receive a net refund of their own Plan contributions if they have less than two years’ pensionable service. 
24. The reference to AA plan membership in the Plan information available on the company intranet recognises the continuity of pension benefits for AA’s UK employees who had transferred both their employment and pension rights from AA to Sabre. Although it was not stated explicitly, the Plan Trustees understood this to be the intent of the wording and consider clarification was unnecessary.   

25. Mr Lukan had been a member of a Sabre US pension plan and not the AA UK pension plan prior to joining the Plan. The Plan Trustees do not agree that his pensionable service in the US pension plan should be taken into account as qualifying service in the Plan. 
26. Sabre UK does not accept the testimony given by Mr Lukan’s hiring manager who is currently a colleague of Mr Lukan’s at a rival company.

27. The Plan cannot accept transfers from overseas schemes. There has never been a policy of allowing continuity of pension benefits for Sabre employees holding expatriate contracts who have chosen to accept local UK contracts. Sabre UK is therefore not prepared to do so in Mr Lukan’s case because it would then be setting a precedent.
Conclusions
28. Mr Lukan had not completed two years’ service whilst a member of the Plan.  His service with an employer under the Plan began in January 2004 and his membership was backdated to then.  He left service in October 2005 (according to Sabre UK) or November 2005 (according to Mr Lukan). So he had less than two years’ qualifying service unless the Trustees, with Sabre UK’s consent had allowed an additional period under paragraph (d) of the definition.  There is no evidence that the Trustees had done so, and I accept that they had not.

29. That being so, under the Rules Mr Lukan is not entitled to any more than a refund of contributions less tax. The handbook and the intranet do not add anything else to his strict entitlement, though they could constitute misleading information (see paragraph 33 onwards).

30. The written contract of employment says (accurately) that the employer’s contribution is 8%.  It does not say that on leaving with under two years’ membership there is no vested entitlement to those contributions. But the absence of such a reference does not create an entitlement. First, the statement as it appears is correct, second it is apparent from the context that it is a reference to contributions to the Plan and implicit that those contributions are subject to the Plan’s terms. 
31. However, there could be additional contractual terms (between Mr Lukan and Sabre UK, rather than him and the Plan) resulting from the oral undertaking that Mr Lukan says he was given and of which he has provided evidence in the form of a statement from the then manager who appointed him.

32. Accepting what Mr Lukan and the manager say about that conversation would not, however, lead me to a conclusion that Mr Lukan had a contractual right to vested benefits on leaving with less than two years’ service. The reason is that it is not sufficiently clear or precise to create such a contractual term. The most that is recorded is a general understanding that Mr Lukan would be treated as a long term employee for employment and pension purposes. But strictly length of employment has no direct connection with qualifying service in the Plan. That is based on Plan membership. The general understanding described is without sufficient substance for it to create a binding contractual term that Mr Lukan can enforce against Sabre UK in the detail of the vesting of his pension.

33. Mr Lukan points to the intranet statement that the two year qualifying period includes “any AA Plan membership” and says the he was a member of an AA Plan in the US.  At the most the intranet is misleading on this point. It is a reasonable explanation that it was intended to apply to members who had transferred benefits from the UK AA plan, not anyone who had previous membership of any AA plan.  It is improbable that a matter of policy (that membership of an AA Plan elsewhere in the world would count) would appear on the intranet and nowhere else.  Including UK AA Plan transferred membership would have been a statutory requirement, so there was no need for a policy about it to be set out anywhere.  The intranet simply records its consequences. Mr Lukan has, however, argued that he relied on the intranet (as well as his general belief that he did not need to complete two years’ membership) in determining his resignation date.
34. For Mr Lukan to base his loss on relying on the statement to his detriment, then his reliance would have to be reasonable. Whilst I agree that the statement as it stands was imprecise, it did not clearly say what Mr Lukan would like it to have said. Mr Lukan had a copy of the handbook which said, in two places, that two years’ membership of the Plan was the qualifying criterion. It did not mention AA plan benefits at all.  If Mr Lukan based his decision to leave on the intranet statement then it was not reasonable for him to do so, given the lack of clarity and inconsistency of other documents.  
35. Mr Lukan asks what he could have done, other than relying on what I regard as unclear or insubstantial statements.
36. The Plan information shown in the handbook and on the intranet merely summarises the main provisions of the Plan and is intended for general guidance only. Indeed, the handbook contains a clear proviso stating that members should refer to the Plan trust deed and rules, which describes in full the Plan benefits and overrules the non-legally binding handbook, should there be any discrepancies. It was open for Mr Lukan to research this issue in more detail by contacting the Plan trustees for a copy of the formal documents. 
37. I accept that in practice Mr Lukan might not have wanted to alert Sabre UK to his impending departure.  An alternative would have been to defer his leaving for a month or so to be sure of his position. 
38. Mr Lukan has to say that deferring his leaving was possible, because his case for having relied on a belief that his service was continuous depends on it.  If he had reasonably relied on that belief (though in fact I have found it would not have been reasonable to do so) the question that would follow is what he would have done if he had known the true position. For him the answer must be that he would have deferred until two years’ service was complete. However, the point is largely academic and I mention it only to be clear that the option of deferring has to be regarded as existing. 
39. My conclusion is that Mr Lukan did not have any right either under the Plan directly or under his contract with Sabre UK to anything other than a refund of contributions.  I do not think that it was reasonable for him to rely on the statements that he says he did rely on.
40. I do not therefore uphold Mr Lukan’s complaint. 

TONY KING

Pensions Ombudsman

7 September 2009
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