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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	Mrs MC Brown

	Scheme
	Aon Alexander & Alexander UK Pension Scheme (the Scheme)

	Respondents
	Aon Alexander & Alexander UK Pension Trustees Limited (the Trustee)

Aon Limited (the Employer)


Subject
Mrs Brown complains about the Trustee’s and the Employer’s decision to refuse her application for ill health retirement.
The Deputy Pensions Ombudsman’s determination and short reasons

The complaint should be partly upheld against the Trustee because it failed to properly consider Mrs Brown’s application.

DETAILED DETERMINATION

Material Facts
1. Early retirement is provided for under rule 3.2.1:

“3.2.1
With the consent of the Principal Company and the Trustee a Member may retire from Service on or after his 50th birthday or earlier as a result of incapacity and immediately commence to draw a pension calculated as:-


3.2.1.1
in 3.1 above but reduced by such an amount as the Actuary shall certify to be appropriate in the circumstances in the event of early retirement otherwise than due to Incapacity, or


3.2.1.2
that to which the Member would have become entitled at Normal Pension Date in accordance with his prospective Ranking Service to Normal Pension Date and his Pensionable Salary at the Annual Revision Date preceding the date of retirement in the event of early retirement due to Incapacity provided that the prospective Ranking Service shall be deemed to be such (that is, full-time or part-time) as was being served at the time of retirement.”  

2. Incapacity is defined in the rules as:

“Incapacity” means physical or mental deterioration which destroys or seriously impairs the individual’s earning capacity.  The decision of the Trustee shall be final as to whether a Member falls within this category and the Trustee shall be entitled to such medical evidence as it sees fit for the purpose of establishing whether a Member falls or continues to fall within this category.” 

3. The Employer operates a long term disability scheme (the LTD Scheme).  The Staff handbook as at October 2005 provides details of this.  The details are also available through the Employer’s intranet facility.  It is purely an arrangement of the Employer.  

4. The LTD Scheme operates so that where an employee has reached the end of paid sick leave i.e. 6 months’ continuous absence; the Employer will refer the employee to the LTD Scheme’s insurers, Legal & General.  Legal & General will then decide whether the employee is accepted under the terms of the policy. 

5. The sickness record provided by the Employer shows that between 1 May 2003 and 29 August 2005 Mrs Brown had a total number of 27 days off sick because of stress or her back problem.  

6. Mrs Brown contends that a Performance Planning and Review Form for 2003 stated   ”Mary has been off sick for the majority of the year…”  The Employer states that a large number of files, including Mrs Brown’s personnel file were lost in a fire at its offsite storage provider’s premises and it had to recreate some information from other records.  It accepts therefore that the exact amount of sickness absence will have to remain open to some doubt.  

7. However, although the sickness record may be other than as previously stated, this would not have affected the member’s non-eligibility for the LTD Scheme.

8. On 26 August 2005, Mrs Brown wrote to the Employer indicating her intention to leave on 31 August.  In her letter she stated:

“…I am writing to confirm that I do not wish to work my three month notice period and will leave Aon on 31 August 2005.

I also confirm that I wish to retire from active status and commence payment of my pension.

As you know, the reason for my being unable to continue work is due to my continuing ill health.  I understand that Aon is looking into the possibility of an enhanced ill health early retirement pension.”

9. On 31 October 2005 Mrs Brown’s GP provided a report for Aon which in summary stated:

· Mrs Brown had suffered from both physical and psychological problems;

· her physical problems began in 2002 with severe back pain necessitating a period of six months sick leave and a further six months leave in 2003;

· she had received physiotherapy  and she had been provided with special equipment which had allowed her return to work in a restricted manner unable to lift or carry heavy objects and unable to sit at her desk or in meetings for long periods;

· in 2004 she had developed stress related problems both at work and at home, had experienced fatigue, palpitations, panic attacks and nausea and insomnia and had lost half a stone in weight and had developed an absess, all of which had necessitated six weeks sick leave;

· her stress had affected her to the extent that her earning capacity had been seriously impaired. 

10. In December 2005 Mrs Brown was granted early retirement on grounds other than incapacity and her pension was put into payment and backdated to 1 September 2005.

11. The Trustee states that it continued to process Mrs Brown’s ill health early retirement application.  It states that it considered the GP’s report, Mrs Brown’s  sickness absence record for the period between 1 May 2003 and 29 August 2005 and took into account that she was still in paid active employment (rather than on long term sick leave) immediately prior to retiring.  

12. On 30 January 2006, the Secretary to the Trustee wrote to Mrs Brown with details of the decision that had been reached:

“The Trustee board and the employer have now reviewed your request for an enhanced early retirement pension due to ill health …

…on the basis of the facts and information made available to them by your GP and your employer the trustee does not consider that you retired early as a result of “incapacity” as defined under the Rules.

13. On 12 March 2006, Mrs Brown e-mailed Aon about the decision.  She queried whether the Trustee had considered her application against the definition of incapacity contained in the rules and complained that the data held by the employer may not have been accurate or complete.  She stated:

· in 2004 she had had a total of eight weeks sick leave, four of which were paid sick leave, two of which were taken as unpaid sick leave and the other two as unpaid leave;

· in 2005 she became ill again in July and she remained ill.   She went on annual leave for two weeks and for the rest of July and the whole of August had only been able to work for three and half days in total; and

· she had been judged eligible for state incapacity benefit and she had been certified sick since retiring.

14. On 22 June 2006, Aon wrote to Mrs Brown to confirm that her application would be re-assessed and on 19 September requested that she attend an independent examination.  

15. The examination was carried out by BUPA Wellness.  The report from BUPA Wellness dated 21 December 2006, concentrated on two conditions, that of low back pain and that relating to an anxiety stress disorder.  

16. Regarding her back pain the assessment stated that:

· it dated back to 2002 when she had received physiotherapy and had no problems since;  

· that although symptoms would continue to bother her there was no evidence that her back permanently incapacitated her from work; and

· she was not on prescription pain relief, had not been referred to a pain management clinic and all treatment options had not, therefore, been exhausted. 

17. Regarding her anxiety and stress disorder the assessment stated that:

· she had been under the care of both a psychiatrist and psychologist and in 2002;

· had been referred for cognitive behavioural therapy;

· her anxiety and disturbed sleep were linked to ongoing difficulties in her home life as well as pressures at work;

· her condition could not be deemed permanent because of the prospect of improvement if her home circumstances improved; and

· as low morale and social problems impaired progress in back pain, an improvement in her anxiety/stress could improve the outcome of her back problems. 
18. Section c of the report dealt with Mrs Brown’s fitness for work and the Independent Assessor stated:

“I regard her temporarily unfit for work, on the basis that, on the balance of probabilities she would fail to offer regular service on account of inability to cope.

Medically there is potential for improvement and not all treatment options for her back have been explored.  If improvement is not possible purely because of social and relationship problems, these are not in themselves medical problems and cannot be seen as resulting in purely medical incapacity.” 

19. On 22 February 2007, Aon wrote to Mrs Brown to tell her that after full consideration of the medical report, the decision of the Trustee was that she had not met the criteria and that she had the right to invoke the Scheme’s internal dispute resolution (IDR) procedure.

20. On 24 May 2007, Mrs Brown  wrote to the Trustee seeking confirmation from them  that:

· in the three years prior to retirement she had certified sickness absence totalling fourteen months together with a period of seven months when she had been making a gradual return to work;

· she had retired from active service;

· both her GP and BUPA Wellness had stated that she was unfit for work; and

· they were not satisfied that she was suffering from physical or mental deterioration which had seriously impaired her earning ability.

21. The Trustee considered this as Mrs Brown’s first stage appeal under the Scheme’s IDR procedure and on 9 July 2007, provided a first stage response:

“ I can confirm the decision reached by the Trustee was that the criteria required in terms of the Trust Deed and Rules and legislation to allow approval of an ill health early retirement application had not been met.”

22. Mrs Brown sought the assistance of the Pensions Advisory Service (TPAS) prior to bringing a complaint to my office.  In her letter dated 27 July 2008, she contended:

· it was unreasonable for the Trustee to conclude that she was not suffering from a physical or mental deterioration that seriously impaired her earning capacity;

· it was unclear why the Trustee having concluded that she did not meet the incapacity test under the rules, referred her application on 22 June 2006, to the Employer;

· although the Trustee requested on 19 September 2006 that she attend an examination with BUPA Wellness, BUPA Wellness reached their opinion on 21 December 2006, without the benefit of such an examination, without consulting any of the specialists, instead relying on letters from her psychologist to her GP.  

23. TPAS wrote to the Trustee on 10 September 2008, to say that although BUPA had concluded that Mrs Brown was unfit for work, this was qualified by the use of the word “temporarily”, but this should not have disqualified her for entitlement because permanence is not a requirement under the rules of the Scheme.  The Trustee considered this as Mrs Brown’s second stage appeal under the IDR procedure and on 18 December 2008, gave its stage two response.  It clarified that :

· it was for the Trustee to determine whether a member met the incapacity test and in the opinion of the Trustee Mrs Brown did not; and

· meeting the incapacity test did not, itself, create an entitlement to an ill health retirement as the Employer had to also give consent and the Employer had confirmed that it would not consent to ill health early retirement.

24. Mrs Brown continued to make representations to both the Trustee and the Employer.  The Employer wrote to Mrs Brown on 26 October 2009.  In summary that letter stated:

· as at 31 August 2005 she had not received Employer consent to retire from active service and draw a pension;

· when considering any application for iII health early retirement the Employer would consider the existence of the LTD scheme coupled with the funding position of the Scheme ;

· the Scheme was not well funded and it would be entirely reasonable for the Employer to reject an application for ill health early retirement if it had been made without it evidencing any lack of good faith;

· if an application for ill health early retirement had been made it would most likely have been refused due to the fact that an application under the LTD scheme had not been made and due to the funding position of the Scheme;

· in any event, had the Employer been requested to grant an ill health early retirement pension it would have been refused for the reasons set out above. 

Summary of Mrs Brown’s position

25.  Whether under sub rule 3.2.1.1. or 3.2.1.2  it is a finding of fact whether she satisfied the incapacity test and it is irrelevant whether the Employer has said it would never have consented to her early retirement as rule 3.2.1 only gives the Employer the power to consent to a member taking early retirement and not to the method of calculation of  the benefit.

Summary of the Employer’s position

26. Consent was not given by the Employer.  In any event to suggest that consent was given but the amount of benefit would then be out of the Employer’s control strains the ordinary and natural interpretation of the rules and does not reflect what the Employer did agree. 

27. If unreduced benefits could be claimed in such a way there would be no need for Employer consent in the case of incapacity and the consent wording would be superfluous.

Conclusions

28. Mrs Brown applied to take early retirement on the grounds of incapacity.  In accordance with the definition of incapacity, the Trustee had to decide whether Mrs Brown’s medical condition was such that it destroyed or seriously impaired her earning capacity.   

29. Whilst the medical evidence indicated that Mrs Brown was only temporarily unfit for work and there was potential for improvement, no investigation seems to have been carried out by the Trustee about the extent to which her condition had affected her earning capacity.  It would have been helpful if the Trustee had gone through that process even if the outcome was the same.  That failure constitutes maladministration. 

30. Whilst ordinarily the matter could be remitted back to the Trustee for reconsideration, that would serve no useful purpose in this case. Under the rules of the Scheme early retirement on the grounds of incapacity requires the consent of both the Trustee and the Employer.  Although Mrs Brown argues that Employer consent, if given, is irrelevant to the amount of benefit, the Employer has already confirmed that because of the financial circumstances of the Scheme, it would be unwilling to also give consent.  Even if the Trustee was to reconsider and able to offer its consent, Mrs Brown’s application would not, therefore, succeed.  I see nothing wrong with the approach taken by the Employer in this case.
31. However, had the Trustee considered Mrs Brown’s application in accordance with the rules at the outset and made the position clear to her, Mrs Brown may not have had to suffer the distress and inconvenience of complaining, appealing and then referring her issues to this office.  She should therefore receive some compensation in respect of that and I make a suitable direction below.  
Directions   
32. Within 28 days of the date of this determination the Trustees should arrange for Mrs Brown to be paid £150 in respect of the distress and inconvenience suffered because her request for ill health retirement was not adequately considered. 

JANE IRVINE
Deputy Pensions Ombudsman 

22 September 2010 
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