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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	Mrs J Thom

	Scheme
	NHS Injury Benefit Scheme

	Respondents
	NHS Business Services Authority Pensions Division (“NHS Pensions”)


Subject

Mrs Thom complains that her application for injury benefit was wrongly declined by NHS Pensions.
The Pensions Ombudsman’s determination and short reasons

The complaint should not be upheld because NHS Pensions acted in accordance with established practice and policy when declining her application, and its decision was reasonable on the facts. 

DETAILED DETERMINATION

Relevant Scheme regulation
1. At the relevant time The National Health Service (Injury Benefits) Regulations 1995 provided for the payment of injury benefits arising from 

“an injury which is sustained and … a disease which is contracted in the course of the person’s employment and which is attributable to his employment and also … any other injury sustained and, similarly, … any other disease contracted if it is attributable to the duties of his employment.” 
The meaning of “attributable to employment”
2. In his Determination of an earlier complaint from Mr S Rutherford (our reference M00034), my predecessor said
“In Walsh v Rother District Council [1978] 1 All ER 510 at 514 (a case which was affirmed on appeal and has been applied in other contexts), the court had to decide whether loss of employment was “attributable to” a cause.  The court said:

‘Suffice it to say that these are plain English words involving some causal connection between the loss of employment and that to which the loss is said to be attributable.  However, this connection need not be that of a sole, dominant, direct or proximate cause and effect.  A contributory causal connection is quite sufficient.’
In Regulation 3(2), as it applies to this matter, the employment does not have to be the sole, dominate or direct cause of the injury in question.  It suffices if the employment is one of a number of causes of the injury, and it need not be the main cause so long as it has a contributory causal effect.”

3. The requirement in the regulations is that the injury must be “attributable” to the employment, but the regulations make no explicit mention of pre-existing  or non work-related injuries, conditions or diseases. NHS Pensions does however operate a documented practice essentially to the effect that these are explicitly excluded. For example, the current Practice Guide states

“Where an applicant suffers from a pre-existing, or a non work-related, injury, condition or disease [NHS Pensions] must further be satisfied that there is some new work-related cause and effect over and above the original problem …

Where the injury … is attributable to some other cause, for example the natural progression of a pre-existing condition, normal wear and tear or a non work-related injury … the regulations are not satisfied.”

4. This specific guidance was given in light of the current Scheme test that an injury must be wholly or mainly attributable to employment (see next paragraph) rather than simply attributable. Nevertheless it further demonstrates that an established policy is (and was in the past) applied to applicants presenting with pre-existing or non work-related conditions.       
Summary of material facts
5. Shortly after Mrs Thom applied for injury benefits on 1 September 1997, the above regulation was amended so that “attributable” was replaced by “wholly or mainly attributable”. Mrs Thom’s application was wrongly decided on the basis of the stricter “wholly or mainly attributable” test, and was declined in April 1998.
6. Before reaching this decision, NHS Pensions was advised that her application should be accepted. However on 12 March 1998 the advice was referred back to the Scheme’s occupational health specialist Dr Westlake because 

“Mrs Thom has … had no accidents or incidents in her NHS employment. In cases like these the current policy is to reject the claim where someone has a degenerative condition and there have been no specific incidents … I note also that Mrs Thom has 2 prolapsed discs. Again we do not normally accept prolapsed discs as being attributable to NHS employment, unless we have an identifiable incident/accident.

[Her consultant’s] evidence is only his opinion … there is no evidence of the link between her duties and the conditions … without the evidence to prove the link [between lifting and degenerative back problems] … the current policy is to reject entitlement …

If we do accept this I am worried this case will set the precedent and open the floodgates to the attributable condition cases again.”   

7. Dr Westlake replied agreeing that no specific incidents had been reported and so he believed on reflection that Mrs Thom did not qualify for injury benefits. As mentioned above, a decision to this effect was then sent to her in April 1998. 

8. Several years later, in 2007, Mrs Thom’s application was considered afresh under the terms of a general review carried out by NHS Pensions of earlier cases which might have been wrongly decided. She was however informed in October 2007 that her application remained unsuccessful. She appealed against this decision and, when the decision was subsequently upheld, she complained to me. 

9. The essence of Mrs Thom’s case is that her job involved regular heavy lifting of largely immobile patients over a long period of time. She says that she accepts the opinion of her Consultant Neurosurgeon, Mr Nath, that this was the overwhelming cause of the disability which resulted in her early retirement.   

10. In reconsidering Mrs Thom’s application in 2007 NHS Pensions received advice from its appointed occupational health specialists Atos Healthcare. On 31 August 2007 Dr Simpson of Atos Healthcare said

“The evidence is that Mrs Thom, then aged 43 years, was accepted for ill health retirement in July 1997 due to prolapsed cervical discs. In support of the [ill-health] application the Occupational Physician stated that she had 2 cervical disc prolapses as seen on the MRI scan and she had had neck and referred pain for 9 months. It was noted that the Neurosurgeon, Mr Nath, had been of the opinion that her condition was due to heavy lifting though there had been no specific incidents of trauma. Original advice [in 1997/8] was to accept the application although this was reversed on further consideration of P[ermanent] I[njury] B[enefit] policy on the requirement for there to be specific incidents or accidents as a cause. It remains the advice that, though it is accepted her duties have led to her experiencing symptoms, these symptoms have been due to the presence of pre-existing underlying constitutional / degenerative disease and this disease has not in itself been caused by her work. It is therefore assessed that there is not any contributory causal connection, (which need not be the sole, dominant, direct or proximate cause and effect), between the injury/condition(s) applied for and the NHS employment in this case. The decision to reject the application for [PIB] is considered safe by assessment against the attribution test as interpreted by the Pensions Ombudsman in his Determination M00034 (Rutherford) … and/or as interpreted by the Department of Health in relation to aggravation and injury by process.”       
11. When considering her appeal under the Scheme’s Internal Dispute Resolution Procedure, NHS Pensions obtained a second medical opinion which largely concurred with Dr Simpson’s above opinion. According to NHS Pensions, the doctor said
“The basis of her appeal is that medical reports provided by Mr Nath … have been ignored. In addition her perception is that her case has not been looked at on its merits and that the evidence based guidelines regarding Low Back Pain are inappropriate in her specific case. She also disputes the use of a report from the Industrial Injuries Council, in which it was advised that back pain could not be considered to be a prescribed disease. She contends that as degenerative disc disease has been accepted as due to caused by exposure [sic] to heavy lifting and whole body vibration in other European Countries, it should be accepted by the NHS Injury Benefit Scheme …

The applicant has been diagnosed with severe degeneration of the cervical spine. In her [1998] letter of appeal dated 5/5/98 … she cites a specific incident when she had to assist 3 colleagues to move a very obese patient from her chair to the bed. She contends that nursing this patient has caused her neck problems. There is no record of any accidents or adverse incidents at work being reported at any time. [Mr Nath] confirms that she has severe degenerative disease of the cervical spine. In his letter of May 1998 he offers the opinion that ‘the continued heavy lifting … has made a significant contribution to the acceleration of the present cervical condition’ He goes on to state ‘that is not to say that the origin of the degenerative change is not constitutional.’ He expresses a similar opinion in his letter dated 14/4/2008.

In order for her appeal to succeed it must be accepted that the degenerative constitutional condition was caused by her NHS duties. In order for the application to be accepted under the terms of injury by process/aggravation it must again be accepted that the underlying condition is attributable to the duties of the NHS employment and that symptoms due to this condition have been aggravated by work causing symptoms to be experienced. It is acknowledged that Mrs Thom experienced symptoms whilst at work; however the underlying causes of these symptoms – degenerative changes in the spine, cannot be attributed to her duties. There is no history of a traumatic incident occurring at work or a series of incidents occurring at work that could have caused the degenerative changes in the applicant’s spine that have caused her symptoms. It is therefore assessed that there is not any contributory causal connection … between the injury … and the NHS employment.”        

12. As indicated above, NHS Pensions accepted this advice and rejected Mrs Thom’s appeal. NHS Pensions said that the doctors appeared to have taken full account of all the available evidence and had reached a conclusion which appeared reasonable in the circumstances. NHS Pensions also wished to rely on

· a 2000 review carried out by the Faculty of Occupational Medicine entitled “Occupational Health Guidelines for the Management of Low Back Pain at Work” to the effect that “there is no evidence that work in general plays more than a minor role in back pain and disc degeneration”;

· a 2007 paper from the Industrial Injuries Advisory Council (IIAC) on back and neck injuries which, as far as causation is concerned, said “soft tissue accidental damage (the most common type of accidental injury) is not often permanent. Subsequent bouts of back or neck pain are thus not necessarily related to the original event, but may be a manifestation of the frequent and recurrent nature of back and neck pain in the population as a whole.”
Further submissions in relation to Mrs Thom’s complaint to me
13. Mrs Thom essentially repeated her case that proper consideration had not been taken of the latest authoritative guidance on the causes of back and neck pain, and she continued to rely on Mr Nath’s opinion that her condition was work-related.

14. NHS Pensions said

· It is not correct that, in declining Mrs Thom’s application, it was seeking to avoid opening a floodgate to similar claims. Each case is decided on its own merits.

· The Department of Health has confirmed that the injury benefit scheme was never intended to cover injuries resulting from events or incidents over a long period of time, for example manhandling patients. NHS Pensions may nevertheless consider such a case but only if there was independent corroboration of the alleged events, such as accident reports. The NHS is not responsible simply because of the length of the person’s employment or the nature of the duties which were a requirement of the employment from time to time.
· The Department of Health has confirmed that entitlement to benefit can only be considered where there is a new independent work-related cause and effect (as opposed to aggravation of an existing problem). Moving from asymptomatic to symptomatic following a fairly modest lifting/twisting injury is not regarded as meeting the qualifying test for attribution. If a person has a condition not attributable to his employment (e.g. an underlying degenerative condition) which is aggravated by an event at work, which brings it to light, this is not within the ambit of the scheme.

· Degenerative disease derives from within the person not without. Consequently such a condition cannot therefore be prescribed as attributable to work.   
15. My office pointed out to NHS Pensions that Mr Nath had also said in letters submitted in 1997 and 1998
“I believe that her developing this [condition] without an obvious incident of trauma most likely in my opinion relates to occupational heavy lifting … she had to do significant bouts of heavy lifting at […] and … really most of her problems began in some form at that time. I think her present condition is work-related …

The degree of degenerative change and disc prolapse which she has is I believe unreasonable for a person of her age and build if it had arisen for constitutional reasons. In my opinion the continued heavy lifting … during her 24 year of nursing has made a significant contribution to the acceleration of her condition.”
We asked if this was not evidence of a contributory causal link between the injury and the NHS employment.      
16. NHS Pensions repeated that there was no known identifiable [workplace] injury event or incident, and that their medical advisers believed that they had taken full account of the issues raised in the Rutherford Determination.

Conclusions

17. This is a complaint about whether Mrs Thom’s condition is attributable to her NHS employment.  It concerns the 2007 decision (although that in turn was a review of the 1998 decision).
18. Mrs Thom’s position, essentially, is that the requirements of her employment triggered the symptoms which subsequently resulted in her early retirement. I do not think that NHS Pensions necessarily disputes this. 

19. The crux of the matter is whether she had an underlying degenerative condition which was constitutional and which eventually gave rise to symptoms, perhaps following an aggravating event or events in the workplace – or whether her condition (and the resulting symptoms) was actually caused by her work. If the former, can she be said to be suffering from an attributable injury?

20. NHS Pensions, on behalf of the statutory Scheme Manager, operates a documented policy in relation to pre-existing and non work-related conditions. It is entitled to do so and it appears that it has endeavoured to apply that policy fairly in relation to Mrs Thom’s application.

21. Her specialist, Mr Nath, has said that he believes that her condition is work-related because her symptoms are worse than he would expect to see in a person of her age and build. But simply saying that she has become symptomatic - albeit that those symptoms might be severe - does not seem to me necessarily to lead to a conclusion that her condition was caused by, or attributable to, her work. The Department of Health made a similar point (see paragraph 13). Mr Nath indeed accepted in a letter dated 11 May 1998 that “this is not to say that the origin of the degenerative change is not constitutional” and he believed that it had been “accelerated” by her nursing duties. That view appears to be broadly consistent with other available medical evidence.

22. I see no reason to agree that medical evidence favourable to Mrs Thom’s case has been ignored. There is a fundamental difference between ignoring evidence and considering it but then giving it relatively less weight. I think that what Mrs Thom really means is that this evidence should have been accepted. However, NHS Pensions was entitled to decide what weight to give to that evidence, and to all the other relevant medical evidence and facts.  

23. I find therefore that NHS Pensions was entitled to accept the advice it received and, in the absence of documented evidence of specific accidents or incidents, to conclude in accordance with established policy that Mrs Thom’s injury was not attributable to her employment. It follows that I do not uphold her complaint.   
TONY KING

Pensions Ombudsman

21 October 2009
-2-

