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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Master Leo Bissex (a minor) represented by his mother, Ms S Bissex

	Scheme
	:
	The European Steel Sheets Executive Pension Scheme

	Respondents
	:
	The Trustees of the Scheme


Subject
Leo Bissex is a minor.  On his behalf, his mother Ms S Bissex complains that the Trustees improperly reduced her son’s pension.
The Ombudsman’s determination and short reasons

The complaint should be upheld against the trustees because they did not purchase an annuity for Leo Bissex at the outset as the Scheme’s rules require, and reduced his pension without regard to the rules and the basis on which the pension was originally set.
DETAILED DETERMINATION

Material Facts
1. The European Steel Sheets Executive Pension Scheme (the Scheme) is a small self administered scheme.  Mr O, who Ms Bissex says was Leo Bissex’s father, retired in 1992 and received a pension from the Scheme.  He was a trustee up to his retirement.  Mr O’s pension was paid from Scheme funds and was not secured by the purchase of an annuity.  Mr O died on 20 December 1997.  He was the only remaining member of the Scheme.  At the time of his death Mr O was married to Mrs O, although Ms Bissex says they had separated nine years before and Mr O lived with her.  Ms Bissex says that Leo Bissex is her son by Mr O.  He was born on 9 January 1998.
2. A trustee meeting was held on 29 September 1999.  The minutes recorded:

“1.
Following the death of [Mr O] on 20 December 1997, the Trustees noted that they must decide whether to use their discretion to pay further benefits from the Scheme.
2.
It was noted that the Trustees had made extensive enquiries to find out which individuals might be considered to be potential beneficiaries following [Mr O’s] death.  In particular, the Trustees had taken the following actions:-

(a)
They had contacted members of [Mr O’s] family to ascertain the family circumstances of [Mr O].

(b)
They had made extensive enquiries and searched their own files to see if [Mr O] had ever left a statement concerning his wishes.

(c)
They had contacted [Mr O’s] family and various of his personal representatives to obtain a copy of any Will made by [Mr O].

As a result of the above enquiries, the Trustees had identified those individuals whom they considered to be potential beneficiaries of the Scheme.  They had also ascertained the following:-

(i)
[Mr O] had not made any statement of wishes concerning who should receive any benefits from the Scheme following his death.

(ii)
[Mr O] had not completed a Will prior to his death.

As a result of the enquiries detailed in 2 above, the Trustees have determined that the following individuals are dependants of [Mr O] for the purposes of Clause 8, Schedule G of the Trust Deed dated 21 June 1994:-
[Mrs O]
Leo Bissex

[ANO]
4.
Subject to confirmation from the actuary to the Scheme that the assets are sufficient to justify the benefits, the Trustees have decided to use their discretion under the Trust Deed of the Scheme to pay benefits to the individuals in 3 above, as follows:-

(a)
£40,000 per annum to [Mrs O] for the rest of her life.  No further benefits will be payable following the death of [Mrs O].

(b)
£20,000 per annum to Leo Bissex.  This will be payable until the age of 18 or when he finishes full time education, whichever is the later.  Again, no further benefits will be paid following the death of Leo Bissex while the pension to him is in payment.

(c)
£1,500 per annum to [ANO].  This will be payable until the age of 18 or when he finishes full time education, whichever is the later.  Again, no benefits are payable following the death of [ANO] whilst the pension is still in payment.
In each case the pensions will be back dated to December 1997, the date of death of [Mr O].

5.
The Trustees reserve the right to stop payments of pension if a beneficiary ceases to be a dependant.

None of the pensions payable will increase automatically whilst in payment.  However, the position will be reviewed at each Actuarial Investigation of the Scheme and the Trustees will decide whether or not to grant an increase to any pension in payment using their discretionary powers under the Scheme.  If the investment performance of the Scheme falls short of that expected by the actuary to the Scheme, the Trustees noted that they may have to reduce the pensions at some future date or, in extreme conditions, cease payments altogether.
It was noted that the Trustees had obtained advice from the Scheme’s actuary, William M Mercer Limited, that the assets of the Scheme are sufficient to pay the above benefits for the expected future lifetime of [Mrs O] and for the periods until Leo Bissex and [ANO] either reach age 18 or cease full time education.  These calculations have been based on estimated annuity rates currently available.

6.
In view of the advice received from the Scheme actuary, and detailed in 5 above, the Trustees agreed to commence payment of the benefits, including any backdated amounts, as soon as possible.

7.
The Trustees agreed to liaise with the Scheme’s accountants, Sephton & Co, concerning payment of the benefits, and then advise the beneficiaries or their representatives how payments will be made.”

3. The trustees (including a professional trustee) who took the decision to pay the pensions on Mr O’s death are no longer in office.  One has since died and the other two resigned.  The Santhouse Pensioneer Trustee Company Limited (now called the IPS Partnership plc) was appointed in May 2002 and on 6 April 2006 Mr Dad was appointed managing trustee The IPS Partnership plc says that when it was appointed, the total fund value was £756,000, with £550,000 allocated to Mrs O and £203,000 to Leo Bissex.  It says that at the time of the 2004 valuation, the total fund value was £628,000, with £619,000 allocated to Mrs O and £180,000 to Leo Bissex.  (The individual allocations do not add up to the totals given, but these are the figures provided to me by the IPS Partnership plc.)
4. On 28 November 2005 the Scheme’s actuary provided the trustees and the Scheme’s accountant with an actuarial assessment of the Scheme as at 30 June 2004.  The actuary noted that the previous assessment had been prepared as at 30 June 2001, at which time there were three beneficiaries.  There were now just two, Mrs O and Leo Bissex, payments to the third person having ceased.  The net assets of the Scheme were £628,420 with liabilities of £799,000. 
5. The IPS Partnership plc has told my office that initially the actuary recommended reductions on Mrs O’s and Leo Bissex’s pensions.  It says that following representations from Mrs O to Mr Dad this initial recommendation was revised.  As documented, the actuary recommended that Mrs O’s pension be maintained at £40,000 a year, and Leo Bissex’s pension be reduced to £8,000.  Mr Dad gave instructions to the professional trustee and the Scheme’s accountant to reduce Leo Bissex’s pension to £8,000 with effect from the 2007 payment, and maintain Mrs O’s pension at £40,000 a year.
6. In November 2007 the Scheme’s assets were £531,884.  Mr Dad decided, on the advice of the professional trustee, to increase Mrs O’s annual pension to £40,766.42 and reduce Leo Bissex’s pension to £2,950 a year from the 2008 payment.  The trustees did not give Ms Bissex any reasons for the reductions.
7. The IPS Partnership plc says that Mrs O and Mr S (a former trustee whose firm was also at one time the Scheme’s accountant) pressed the trustees to maintain, and subsequently increase, Mrs O’s pension.
8. Ms Bissex sought the assistance of the Pensions Advisory Service (TPAS).  TPAS’s adviser asked the independent trustee why the trustees had not secured pensions by purchasing annuities.  The independent trustee replied that the trustees were not obliged to do so and the Scheme Rules allowed the trustees to choose to postpone the purchase of an annuity until a scheme member was 75.  The independent trustee added that if Ms Bissex wanted an annuity, she should have asked for one.
9. I understand that the Scheme’s investments have for many years been in the form of cash deposits.

10. An explanatory booklet dated December 1978 says that a pension will be payable to a dependant only where no spouse’s pension is payable.

11. The Scheme Rules adopted by Deed on 29 June 1982 and in force when Mr O retired stated:
“Death of a pensioner or over-age member

21(1)
In the event of the death of a male pensioner or of a male Member who has remained in Service pursuant to the provisions of Rule 9 the Trustees may in their discretion pay his widow a pension ceasing on the death of the widow calculated as not more than two-thirds of the pension that would have been payable to the said Pensioner immediately before his death had he not given up any of his pension under the terms of Rules 15,16 or 17 or if no such widow survives the Pensioner the Trustees may at their absolute discretion apply a pension to the benefit of any Dependant of the Pensioner provided that if such Dependant is a child the pension payable to him shall cease at the age of 18 years or the completion of full-time education if later but in any event shall not continue after the attainment of age 21 years.”
12. The Definitive Deed and Rules of 29 June 1982 were replaced by a Deed of 21 June 1994 and Schedules to it.  This deed was in force when Mr O died and contained the following:

In Schedule B …

“Power to Determine Entitlement
2.
Subject to the powers to be exercised by the Employers as herein expressed the Trustees shall have full power to determine in consultation with the Principal Employer whether or not any person is entitled from time to time to any benefit or payment in accordance with the Scheme and in deciding any question of fact they shall be at liberty to act upon such evidence or presumption as they shall in their discretion think sufficient although the same be not legal evidence or legal presumption.  Subject as aforesaid the Trustees shall also have power conclusively to determine all questions and matters of doubt arising on or in connection with the Scheme  and whether relating to the construction thereof or the benefits thereunder or otherwise.”

“B10.  The Trustees shall be entitled to all the indemnities conferred on trustees by law and no trustee or director employee or member of a body corporate comprising a Trustee for the time being shall be liable for any acts or omissions not being due to its or his own wilful neglect or default and the Principal Employer shall keep the Trustees indemnified against the exercise of all the Trustees powers and the application of the Trustees discretion.”
In Schedule C …

“3.
While the Scheme is regarded by the Board of Inland Revenue as a small self administered scheme the following provisions shall apply:-

A.
Inland Revenue General Provisions

(a)
All death in Service benefits over and above each Member’s interest in the Fund shall be reinsured;

(b)
All pension and annuity benefits coming into payment including any post retirement increases (subject to the consent of the Board of Inland Revenue) shall be assured from the outset;
with an Insurance Company subject to the following exceptions:-

(i)
any monies required for pension post-retirement increases may be retained in the Fund until such time as they are utilised to increase a pension;
(ii) subject to (iii) below such annuity shall be purchased from an Insurance Company at any time within the period of five years from the retirement of the recipient;

(iii) in the case of (1) a Member who retires for whatever reason on or after 4 February 1994 or (2) a Member who retired on or after 4 February 1989 but whose pension has not been secured within five years of that retirement under (ii) above the Trustees shall purchase an annuity for such Member in accordance with (ii) above.  The Trustees shall however have the power to defer the security of the pension for such Member until no later than the date on which such Member attains age 75…”

“(d)

…

During the period of deferral and whilst the pension is paid by the Trustees:-

(e)
The Actuary shall certify the amount of pension which can be maintained by the Trustees taking account of:-

(i)
any contingent Dependants’ pensions payable;

(ii)
the income and assets of the Scheme and in particular those liquid assets representing the Pensioner’s actuarial interests in the fund;

…
(h)
The Trustees shall review the suitability of annuity purchase at least on an annual basis and in connection with significant changes in available annuity rates.”
In Schedule G …
“Membership and Rules

2.
Upon an Employee being offered membership of the Scheme a letter with an appendix attached setting out the terms conditions contributions to be made by the Employer and the Employee respectively and the benefits to be provided will be drawn up in a form acceptable to the Board of the Inland Revenue and signed by an authorised signatory of the Employer Upon acceptance the said letter with the appendix attached will be the Rules applicable to each Member …”

“Spouses and Dependant’s Pensions

6.
Subject to Schedule L [Inland Revenue limits] on the death of a Member Pensioner Deferred Pensioner or Postponed Pensioner there shall be payable such widow’s widower’s or Dependant’s pensions as is stated in such person’s Rules which pensions shall conform with the preservation requirements of the Social Security Act 1973.”

“Dependant’s Pension

8.
The Trustees may at their discretion and with the consent of the Principal Employer and in particular at the request of any Member Pensioner Postponed Pensioner or Deferred Pensioner extend the provisions of such person’s Rules to the intent that the same be read and construed as though reference to widows or widowers were replaced in whole or in part by such person or persons as were in the opinion of the Trustees dependent on the Member Postponed Pensioner at the date of his death for all or any of the ordinary necessaries of life and in the event of there being more than one person qualifying for benefit the Trustees shall have power to divide any benefits payable between them in such proportion as they shall think fit.”
Submissions
13. Mr S says, writing on behalf of Mr Dad:
“The fund has not performed in a manner to support the ongoing payments at the original level.

The dependants, other than [Mrs O], only benefited as the fund had a surplus.  When this became unavailable it was logical that the original dependant’s pension was decreased and [Mrs O’s] maintained.  Advice was obtained from the pension fund’s professional trustees that agreed with the above course of action.

Ms Bissex who despite benefiting only when there was at the time a surplus, now appears to feel that [Mrs O’s] position should be affected.”

“Further consideration was given to the view that [Mrs O] stands alone, whereas Master Bissex has his mother and her partner for support.”

14. The IPS Partnership plc says that if Leo Bissex’s pension were to be restored to its former level, Mrs O’s would have to be reduced to £15,000 a year.  The IPS Partnership plc considers this to be unfair to Mrs O, and suggests that the matter be resolved by paying arrears of pension for Leo Bissex at the annual rate of £20,000, and then making proportionate reductions to future pension payments for both Leo Bissex and Mrs O.  The IPS Partnership plc also says that its role was that of a professional trustee, and as such it acted on instructions from Mr Dad and played no part in decision making.  It says that Mr S’s role in pressing Mrs O’s case and being consulted on a scheme valuation is “beyond our knowledge.”  The IPS Partnership plc forwarded to me an email from Sephton & Co, confirming that it carries out administrative work for the Scheme, and stating that Mr S left the firm in 2003.
15. Ms Bissex says that the trustees have never explained to her why her son’s pension was reduced by a substantial amount, and how the Scheme came to be in deficit.  Ms Bissex says that she was never told she had to request an annuity, she assumed that Leo Bissex would receive a pension of £20,000 a year until he was 18.  Ms Bissex says it came as a shock, and caused her financial problems, when her son’s pension was twice reduced without warning.  Ms Bissex considers that Mr S, Mr Dad, the Scheme’s accountant and the principal employer are biased against her because of her relationship with Mr O.
16. Ms Bissex says that when Mr O died, she was told that Mr S’s accountancy firm would look after her interests and that of her son.  She says that Mrs O’s financial position is far superior to hers and that Mrs O is in a position of undue influence, as Mrs O’s sister controls European Steel Sheets Limited.

17. Although she is not a party to the application, Mrs O was invited to comment.  She says that Mr O lived with her until his death and she has no knowledge of his having a relationship with Ms Bissex, or her having his child.  Mrs O says that in the absence of evidence such as blood or DNA tests, Leo Bissex should not be regarded as Mr O’s son, and no pension should be paid to him.  Mrs O says that Ms Bissex entered into a relationship with Mr M within weeks of Mr O’s death and she still lives with him, so Leo Bissex may be financially supported by both Ms Bissex and Mr M, whereas Mrs O is solely dependent on her pension from the Scheme.  Mrs O says there is no evidence that Leo Bissex was dependent on Mr O, and if her pension is reduced she has no idea how she will survive.  Mrs O considers that the trustees have been excessively generous to Leo Bissex and ANO.
18. Mrs O considers that when Mr O died, the trustees should have granted benefits in accordance with the earlier Scheme Rules in force when he retired.  Mrs O says that if the trustees had complied with Scheme Rule 21(1) of the previous Rules, no benefits would have been payable to Leo Bissex.  Mrs O considers that reducing her pension would be a breach of Section 67 of the Pensions Act 1995.
Conclusion
19. New Scheme provisions came into effect in the period between Mr O’s retirement and his death.  The trustees correctly used the Scheme provisions in force at the time of death when considering whether dependants’ pensions should be granted following Mr O’s death.
20. Section 67 of the Pensions Act 1995 was replaced by Section 262 of the Pensions Act 2004, which requires consent to be obtained in certain circumstances, before pensions in payment to a survivor of a member of a pension scheme can be reduced.  It is outside the scope of my investigation of Ms Bissex’s application to consider what would be, in effect, a complaint by Mrs O about a possibility of a reduction in her pension, although it would of course be open to Mrs O to make a separate application to me should this occur.  However, in passing I note that Section 262 applies to modifications affecting pensions paid in accordance with the rules of a pension scheme.  Leo Bissex’s pension, and Mrs O’s, have never been paid in accordance with the Scheme Rules, as annuities were not purchased.
21. I have not been shown any document that constitutes rules for Mr O as contemplated by Clause 2 of Schedule G.  However, that Clause was not in force when the Scheme began in 1978.  I consider it likely that the basis on which Mr O would have understood that the Scheme would be operated is that set out in the 1978 booklet and reflected in the first Rules.  

22. However, Clause 8 of Schedule G gave the trustees discretion to apply the provision of the Rules that related to Mr O as if reference to a widow was in part a reference to a dependent.  And Clause 2 of Schedule B gave the trustees power to determine, from time to time, whether or not Leo Bissex was entitled to a pension from the Scheme. 
23. They clearly decided on more than one occasion that he was entitled to a pension.  Mrs O disagrees with those decisions, but I see no grounds for me to interfere with them.  The trustees made enquiries, including enquiries of Mr O’s family, before deciding that Leo Bissex and ANO were dependent on Mr O.  Having made the decisions that they did, Scheme Rule B2 did not give the trustees power to reduce Leo Bissex’s pension.  The Scheme Rules were drafted so as to allow his pension to be provided by means of an annuity, and thus be secure.
24. The Scheme Rules required pensions to be secured by the purchase of annuities.  The Rules allowed the trustees to defer securing Mr O’s pension, but the Rules did not contain similar provisions in respect of widow’s and dependant’s pensions.  Therefore Leo Bissex’s pension (and Mrs O’s) should have been secured by means of annuity purchase following Mr O’s death.  Had that been done, this complaint would never have arisen.  I appreciate that it may not have been easy to obtain a suitable annuity for Leo Bissex in view of his age and the annuity term, but I doubt that it would have been impossible and in any event, no attempt was made to do so.  I certainly do not accept the independent trustee’s argument that if Ms Bissex wanted her son’s pension to be secured by an annuity, she should have said so.  Ms Bissex has no pensions expertise and assumed, quite understandably, that her son’s pension would continue to be paid at the rate of £20,000 a year until he was 18.
25. It is probable that if annuities had been purchased, as they should have been, the assets would have been insufficient to buy annuities at the levels determined by the then trustees.  Although the then trustees did not recognise that they had failed to follow the rules, they did recognise the potential dangers of their approach.  They noted that adverse investment performance might mean a future reduction in pensions.

26. The strategy of leaving the entire Scheme assets in cash cannot have helped investment performance to match the actuary’s assumptions.  When it did not do so, the Trustees ought to have considered the original basis on which the annuities were fixed (which was that they both might have to be reduced or even stopped) without preferring one over the other.
27. It seems from what the trustees say that they viewed Leo Bissex’s pension as being whatever was left after Mrs O’s pension had been maintained at its original level (and even increased), despite the Scheme’s funding position.
28. The reference to the benefit to Leo Bissex (and the third person) only being payable because there was a surplus is a complete nonsense.  A surplus over what?  There was no defined benefit payable to anyone.  All of the pensions payable were discretionary and none took priority.  The IPS Partnership plc considers that Mrs O and Leo Bissex had defined allocations in the scheme, but the figures provided to me in support of this do not add up and the respective percentages of the fund vary.  I have seen no satisfactory explanation of this notional allocation of assets. The plain fact is that there were actually no allocated shares of the fund.
29. It may be that Mr Dad took professional advice and took his decision based on that advice and having considered the relative positions of Mrs O and Leo Bissex.  But that all took place following the initial failure to purchase an annuity for Leo Bissex.  The former trustees’ failure to purchase an annuity for him constitutes maladministration, resulting in injustice.  The present trustees failed to correct the situation and continued the maladministration, and Mr Dad made matters worse by his decisions to reduce Leo Bissex’s pension.  As I have said, he ought to have had regard to the basis on which the pensions were set (even though in breach of the rules) which did not anticipate uneven reduction in the event of adverse performance.
30. The IPS Partnership plc is a professional trustee equal in responsibilities to Mr Dad.  In 2005 Mr Dad and the IPS Partnership were faced with difficult circumstances.  They should have carefully weighed the competing claims of Mrs O and Leo Bissex, and made a reasoned decision as to what to do, faced with the knowledge that both pensions would almost certainly have to reduce.  They should also have resisted the influence of Mr S, who had no standing in the matter.
31. The professional trustee expresses concern that restoring Leo Bissex’s pension to its correct amount may have an adverse impact on Mrs O’s pension.  Mrs O is not a party to this complaint and I could not properly make directions about her pension.  It is for the trustees to properly revisit the decisions previously taken by Mr Dad, which resulted in the reduction of Leo Bissex’s pension, taking into account the matters raised by Mrs O, most of which are for the trustees to consider rather than myself.  The Directions which follow reflect this.
32. I am satisfied that the trustees, both past and present, are entitled to the personal protection afforded them by Clause 10 of Schedule B.  Their actions do not appear to be the result of wilful neglect or default; rather, they arose due to a lack of understanding of the Scheme Rules and inadequate professional advice.
Directions
33. The trustees shall, within 28 days of the date of this Determination, meet and reconsider the allocation of funds from 2005 onwards, having regard to the initial basis on which the pensions were determined, the financial circumstances of Mrs O and Leo Bissex and the fact that the assets should then have been (and should now be) used to buy annuities.  In making their decision the trustees shall have regard to the fact that the Scheme is arranged on a money purchase basis, there is no surplus or deficit, and that there was always the possibility that Mrs O’s pension might have to be reduced.  The trustees shall then, forthwith, advise Mrs O and Leo Bissex of their decision in writing, giving reasons.
34. Within 28 days of the date of making their decision, the trustees shall take the necessary steps to purchase an annuity for Leo Bissex for the amount of pension they have determined he shall receive.
TONY KING

Pensions Ombudsman

30 December 2009
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