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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	Mr J E Burman

	Scheme
	Local Government Pension Scheme

	Respondents
	The Care Quality Commission


Subject

Mr Burman complains of maladministration by the Commission for Social Care Inspection (CSCI) because it refused his application to augment his pension entitlement and because of the way that it dealt with his application. The duties of CSCI have, since 1 April 2009, been taken over by the Care Quality Commission. 

The Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against the Care Quality Commission because CSCI failed to comply with its obligations under Regulations 52 and 106 of the Local Government Pension Scheme Regulations 1997. 

DETAILED DETERMINATION

Relevant Regulations 
1. As at 28 March 2008, the Local Government Pension Scheme Regulations 1997 (the Regulations) provided, under Regulation 52, that an employing authority may (at any time in the six months beginning on the date when the member leaves his employment) resolve to increase the total years of membership of an active member where the member leaves his employment by reason of redundancy. 
2. Regulation 106 set out the requirements for statements of policy concerning the exercise of certain discretionary functions under the Regulations, including under Regulation 52. It provided that:

“(1) Each administering authority and Scheme employer must formulate and keep under review their policy concerning the exercise of their functions…

 (2)…

 (3) Before the expiry of the period of three months beginning with the commencement date-

(a) each Scheme employer shall send each relevant administering authority, and 

(b)…, 

a written statement as to the policy which is being applied by that employer or, as the case may be, authority in the exercise of its functions on or after that date and each such employer or authority shall publish that statement .

 (4)Where, as a result of a review under paragraph (1), a Scheme employer or administering authority determine to amend their policy, they must send a copy of the statement of the amended policy to each relevant administering authority or, as the case may be, relevant Scheme employer before the expiry of the period of one month beginning with the date on which they so determine.

 (5)…


(6)In formulating their policy under paragraph (1), an administering 
authority or Scheme employer must have regard to the extent to which the exercise of the functions could lead to a serious loss of confidence in the public service.”
 Material Facts 

3. Mr Burman is a solicitor and was employed as Secretary of CSCI from 24 May 2004 until 28 March 2008 when he was made redundant. He joined the Scheme when he started working for CSCI and was granted a number of years’ service credit in the Scheme. At the time of leaving he was working a 22.2 hour week following a Compromise Agreement reached with CSCI in 2006. 

4. When he left his employment, Mr Burman received a redundancy payment in accordance with CSCI’s redundancy policy (whereby staff received one month’s salary for each whole year of continuous service) and a pension as he was over 50.  After receiving his redundancy notice in January 2008 Mr Burman, his union representative and their solicitors, entered into discussion with CSCI about a number of issues which included his redundancy payment, his re-employment and the augmentation of his pension. 

5. In a letter dated 21 January 2008, CSCI’s Human Resources Manager explained that, although CSCI had the ability to augment an employee’s pension, this was a discretionary matter for CSCI. It had never chosen to do this nor was it bound to agree to such requests. The writer said that there did not appear to be grounds to make an exception in Mr Burman’s case. 

6. Mr Burman challenged the statement that CSCI had never decided to augment employees’ pensions. He referred to correspondence which had taken place between his union and CSCI in which the union alleged that CSCI treated employees differently with regard to the crediting of compensatory added years depending on which scheme they were members of. Some of CSCI’s employees were members of other pension schemes such as the Principal Civil Service Pension Scheme and the NHS Pension Scheme.

7. As he was unable to reach agreement with CSCI concerning its refusal to grant him an augmentation of his pension entitlement under Regulation 52 Mr Burman invoked the employer’s grievance procedure. A letter was sent to him on 20 March 2008 under Stage 2 of the grievance procedure confirming CSCI’s decision not to award him an augmentation of his pension. The letter referred to the fact that the Remuneration Committee (which, it seems, Mr Burman had attended) had decided, on 9 October 2007, to update its redundancy policy and not to use any discretion available to enhance employee pensions in redundancy situations. 

8. However, in the letter it was conceded that CSCI should review its processes and communications when making decisions on the application of its discretionary policies to ensure that the requirements of its own policies were fully met i.e. that applications were considered on an individual (rather than a group) basis and on the merits of each case. It would also be recommending that “decisions are communicated clearly to individuals and that the Commissions’ policies are reviewed to reflect the changing circumstances”. 

9. A decision was issued under Stage 3 of the grievance procedure on 28 March 2008. The same day the Corporate Services Business Director wrote to Mr Burman giving CSCI’s reasons for deciding not to make use of its discretion to augment his pension. The writer listed the following factors which were considered to be relevant: his service of less than four years; his decision to make a greater than expected transfer into the Scheme resulting in higher costs for CSCI; a prior overpayment of salary resulting in his accruing additional pension and redundancy enhancements; the higher redundancy payment that he was entitled to; in contrast to previous years the absence of a perceived need to incentivise voluntary redundancies; and the potential impact on overall costs to CSCI of augmentation in cases where it was not justified. 
10. Mr Burman was unhappy with the reasons given for CSCI’s refusal to grant him an augmentation under Regulation 52 and made a complaint to this office. 
CSCI’s discretionary policy statements

11. A letter, dated 20 January 2005, from the Head of Finance confirmed a decision made by CSCI on 8 September 2004. I will refer to this as the “the Old Policy”. The letter said:

“The Commissioners considered the discretionary policies and agreed as follows: 

1. …

2. …

3. augmentation of scheme membership ( regulation 52)-decisions regarding the use of regulation 52 will be made depending on the merits of each case. …” 

12. A Discretionary Policy Statement marked as being “Published by CSC1 February/March 2008” was (according to the Care Quality Commission) published on the intranet on 28 February 2008 and an e-connect email was issued to all staff pointing to its location on the intranet. One of the key discretionary policies (the Policy) related to “Award extra LGPS membership to contributing members (augmentation) (reg 52)”. It stated that:

“The Commission will consider applications made under regulation 52 on an individual basis. Agreement will then be dependant on the merits of each case and will also be subject to cost implications.”

13. On 1 April 2008 CSCI published its Statement of Policy regarding the exercise of its discretions under new regulations effective from 1 April 2008, in relation to post 31 March 2008 active members and leavers. I refer to this as “the New Policy”. On “Whether to augment membership of an active member ( by up to 10 years)(B12 Old 52)” the New Policy was stated to be as follows:

“The Commission will consider applications made under regulation B12 on an individual basis. Agreement will then be dependant on the merits of each case and will also be subject to any cost implications.” 

Summary of Mr Burman’s position  
14. His pension should have been augmented and increased by 6 2/3 years. To put matters right he asks for this to be done and to be backdated to 28 March 2008.

15. Different reasons were given at different stages for the refusal to grant him an augmentation. The final reasons given at stage 3 were irrelevant (e.g. in relation to the length of his employment), were different from other reasons given to him in the past and did not represent a proper consideration of the issue. They are not contained in any of CSCI’s policies and are unfair, capricious and discriminatory. 

16. CSCI did not follow its Old Policy, had it done so its reasons would have been clear. In any event the Old Policy was never published and is not a policy as such. It simply gives discretion to the employer which it has anyway. The test of what a policy is, is whether an ordinary man looking at a set of circumstances would know what matters an employer will consider relevant in exercising its discretion. 

17. CSCI is obliged to follow its Equality and Diversity Policy in relation to Regulation 106 and in the exercise of all its discretions, including under Regulation 52. Its policy on its discretion in relation to Regulation 52 augmentation has not changed since 2004.  If budgetary constraints were different in his case from those in the case of previous redundancies, there would have had to be a formal change in the policy applied by CSCI.  

18. Although he was originally told that CSCI never augmented pensions on redundancy, it has since admitted that it has done so for a number of employee members of the Scheme whose pensions were enhanced under these policies. This amounts to discrimination under the Equalities and Diversity Policy as he was treated less favourably than others.

19. CSCI has also granted augmentations to employee members of other pension schemes and in doing so it has failed to treat staff fairly and has failed to ensure that staff have broadly comparable pensions in accordance with guidance issued by the Cabinet Office in relation to staff transfers in the public sector. 

20. He denies that he received enhanced redundancy compensation, despite the change in CSCI’s redundancy policy.

21. As more than six months has passed since he was made redundant it is not possible for a resolution to be made now under Regulation 52.

22. If compensation is to be awarded to him for inconvenience suffered then this should be more than a parsimonious sum. 

Summary of CSCI’s position (as explained by the Care Quality Commission)  
23. It is not uncommon in the public sector for one employer to have different employees who are members of different pension schemes and any difference in treatment between employees who are members of different pension schemes relates to the benefits provided under the relevant scheme.

24. Under Regulation 52 any exercise of discretion was subject to CSCI’s policy; needed to be assessed on a case by case basis; and was subject to the necessary funding being available as the Scheme would charge it an increased contribution for any award made under Regulation 52.

25. The Old Policy was set out in its letter of 20 January 2005. It would have been approved by the Senior Management Board at the time. It was agreed at CSCI’s meeting on 8 September 2004 and was subsequently published in the letter of 20 January 2005. Due to staff changes it is not possible to obtain more information about the deliberations which took place at the time.

26. The Policy was formulated in response to the regulatory changes in 2006 and was published in accordance with Regulation 106 in February 2008.  It was validly in force on 28 March 2008 and was the policy which applied in Mr Burman’s case. It consisted of wording which was in line with the legal position on the exercise of discretion so that it was not in danger of fettering its discretion and set out the criteria on which it would exercise its discretion when considering the merits of each individual case.

27. The guidance used to frame the policies the New Policy but also in relation to the Policy was provided by the Local Government Employers’ Association and by the Teesside Pension Funds Employer website. The Policy clearly complied with a suggested example (from the Teesside Pension Funds Employer website) that an award under Regulation 52 was only to be made “with the prior approval of the Chairman or Deputy Chairman and only where there is a clear financial or operational advantage to be gained by the Authority in doing so”. 

28. The Policy went to the regional director of corporate services to be decided by the Senior Management Board. The process took over a year as further advice was taken before agreeing to the Policy which was then signed off by the Commission Board. It was distributed to each employee as it was published on the intranet. The process of amending and reviewing the Policy took approximately two years from the date of the initial paper presented to the Senior Management Board in 2006 to publication in February 2008 during Mr Burman’s period of office.
29. Due to absences from CSCI and a misunderstanding, the relevant individuals were not available to confirm the details of the Policy until very recently. 

30. Due to cost restraints it was not possible to augment Mr Burman’s pension further. He took an early retirement pension and the cost of paying this until his normal retirement date at an augmented level (an additional 6 2/3 years) would have been too costly for CSCI given the level of his pensionable salary and his redundancy package.
31. The reasons given for refusing to augment Mr Burman’s pension were confirmed at stage 3 of the Grievance Procedure. It had a discretion and its decision was fair and reasonable and made on the merits of the case taking into account relevant factors such as the cost implications for CSCI and the Scheme and was in line with its Policy. It was not required to publish the factors it takes into account when exercising its discretion. 

32. The Regulations do not give any detail as to what must be published in a written statement or of the criteria to be applied in exercising a discretion. In defence of its Old Policy it says that it was not just a mere statement of the power which it already had as the statement could have said that it would not exercise its discretion in any circumstances. It was a statement of a policy that CSCI would exercise its discretion where appropriate and, in addition, that it would exercise its discretion on the merits of each case i.e. in accordance with the normal principles which apply when exercising a discretion, looking at all relevant factors.

33. In 2005 various employee members of the Scheme were made redundant and were awarded discretionary pension augmentations under its Old Policy. It was not under the same budgetary constraints at the time. The employees were awarded the maximum permissible under the Regulations taking into account the circumstances of each particular case, including previous service, the fact that this was a voluntary redundancy exercise and the approval of the costs by the Department of Health’s Governance and Assurance Committee. 
34. The circumstances in Mr Burman’s case were different as his was not a voluntary redundancy exercise and as he received enhanced redundancy compensation under its Redundancy Compensation policy which was updated in March 2008 to comply with Age Discrimination legislation. 
35. Other employees who left in 2007/8 did not receive an augmented pension under Regulation 52.
Conclusions

36. CSCI, in exercising its discretion under Regulation 52, was obliged to act in accordance with certain well established principles. It needed to ask itself the right questions, take into account relevant factors, ignore irrelevant factors, apply the rules of the Scheme correctly and reach a decision that was not perverse.  In addition, it was obliged, under Regulation 106, to “formulate” and ”keep under review” a written statement of policy concerning the exercise of its discretionary power. 

37. Although the Regulation does not specify the contents of the policy I have little doubt, from the wording of the Regulation, that it envisages that such policies are to contain more than a simple restatement of the general legal position that would have applied in the absence of a policy. Regulation 106 also requires that regard needs to be had, in the formulation of a policy, to maintaining confidence in the public service, which strongly implies that the policy needs to have some substantive content. In this case, the Old Policy had no content other than to assert what was already the case in the absence of a policy - that a decision had to be made on the merits of the case. 
38. Statements of policy are essentially administrative statements which do not have the force of legislation and which can change from time to time. They need to be carefully considered and be carefully worded as they must not fetter the power of the decision maker. In applying any policy, the decision maker still needs to keep an open mind, must consider each case on its merits, directing its mind to the facts of the particular case, and must be prepared to make exceptions.
39. Where, as in the case of Regulation 52, a wide discretion is granted to a decision maker, such statements also give rise to legitimate expectations. In the case of R (on the application of Purdy) v Director and Public Prosecutions (2009) 4 All ER 1147 it was said (albeit in a different context) that in the absence of a statement of policy there was simply no sufficiently clear or relevant guidance available as to how the very widely expressed discretion accorded to the Director of Public Prosecutions would be exercised.  Thus their purpose is to indicate a general approach in the way that a discretion will be exercised.

40. Bearing all of this in mind, I am not persuaded that the Old Policy fulfilled the requirements of Regulation 106. Regulation 106 (3)(b) requires that a written statement of the policy is to be published, but I note that there is no such requirement  (in Regulation 106(4)) in relation to an amended policy. If the Old Policy was the first one formulated under Regulation 106, then I have seen no evidence that it was actually published, as required. The copy of the letter dated 20 January 2005 does not have the details of the addressee. Even if it was sent to the administering authority, this does not constitute publication.  

41. That said, in the final stages of the investigation into the complaint, the Care Quality Commission produced the Policy which, it now says, was the actual policy under which Mr Burman’s application under Regulation 52 was considered. Previously it had defended CSCI’s decision under Regulation 52 which it said had been taken under the Old Policy and which, it argued, complied with Regulation 106. 

42. The Policy mentions “cost considerations”.  But this adds little or nothing to the discretion as it stood without the policy.  Cost considerations would have been material anyway.  The addition says nothing about what the considerations should be or the weight to be given to them.

43. At the time, different explanations were given to Mr Burman for CSCI’s refusal to agree to the augmentation of his pension.  That implies to me that CSCI was not following any clearly defined or consistent policy. Although it is fair to say that cost was mentioned on occasion as a reason for its refusal, certainly no contemporaneous reference was made to the existence of the Policy. I find this surprising given that it had, so the Care Quality Commission claims, only very recently been finalised and notified to members. 

44. I cannot, therefore, conclude with any degree of certainty that CSCI did consider Mr Burman’s application in accordance with any statement of policy formulated in accordance with Regulation 106 in relation to the exercise of its discretion under Regulation 52. This was maladministration. It follows that the process by which it reached its decision not to award Mr Burman an augmentation of his pension entitlement was faulty. There is therefore no necessity for me to consider the other reasons Mr Burman gives as evidence of maladministration by CSCI in reaching its decision, except to the extent that he was given different reasons at different times for the rejection of his application. This no doubt caused him inconvenience for which he is entitled to be compensated and I make the appropriate direction below. The awards of compensation which I make are only intended as tokens as it is not possible to value distress and inconvenience in any meaningful way.  

45. Apart from this, I must consider the steps that need to be taken to put Mr Burman, as far as is possible, in the position he would have been in had there been no maladministration by CSCI. Although I note that advice was taken in the formulation of the Policy, I consider that the Policy still fell short of the requirements of a statement of policy as required by Regulation 106, bearing in mind my comments at paragraphs 36 to 39 above as well as the example that CSCI apparently relied on as guidance. The example, at least, clarifies the type of cost implications which will be taken into account whereas the Policy is vague.

46. To remedy the injustice caused to Mr Burman, the Quality Care Commission needs to stand in the shoes of CSCI and consider Mr Burman’s application as if it were CSCI and as if CSCI, in exercising its discretion under Regulation 52, did so under a properly formulated policy.  

47. Mr Burman has suggested that as more than six months has elapsed since the termination of his employment the Care Quality Commission has no power to pass a resolution under Regulation 52. However, under section 151(2) of the Pension Schemes Act 1993 I have the power to direct any person responsible for the management of the scheme to which the complaint relates to take such steps as I may specify.                                                                                                                                                                                                                                                                                                                                                                              

48. I make no comment concerning Mr Burman’s claim that CSCI acted unfairly towards him in comparison with other employees who were members of different pension schemes. I also make no comment concerning his claim that CSCI acted contrary to its obligations under its Equality and Diversity Policy. CSCI’s primary obligation was to administer those aspects of the Scheme for which it was responsible in accordance with the requirements of the Scheme. Mr Burman’s complaints that go beyond that are, essentially, employment related complaints which are not within my jurisdiction.    

Directions   

49. I direct the Care Quality Commission:

· within 28 days of today’s date, to reach a view as to the policy that would have properly been applied by CSCI in relation to Mr Burman had it directed its mind to the factors which I have referred to above; for the purposes of compliance with my direction there is no requirement for the Quality Care Commission to comply with the other formalities of Regulation 106;

· within 28 days of reaching that view, to reconsider Mr Burman’s application under that policy; if his application is successful the Quality Care Commission is to take such steps as may be necessary to ensure that he receives the augmentation  he would have received had his first application been successful.
· in any event, within 28 days of today’s date, to pay Mr Burman £150 compensation. 
TONY KING 

Pensions Ombudsman 

22 March 2010 
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