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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN 
	Applicant
	Mr G Roberts

	Scheme
	Telegraph Staff Pension Plan

	Respondents
	Telegraph Media Group (the Telegraph)
The Trustees of the Telegraph Staff Pension Scheme


Subject

Mr Roberts disagrees with the decision that he was not eligible to join the Scheme
The Pensions Ombudsman’s determination and short reasons

Mr Roberts was eligible to join the Scheme from August 2001.
DETAILED DETERMINATION

Material Facts

1. In May 2006, an Employment Tribunal found that “Mr Roberts was from the inception of the engagement in January 1997 a part-time employee of the Respondent”. Mr Roberts’ claim to have been less favourably treated on the ground that he was a part-time worker failed.

2. As regards the description of Mr Roberts’ engagement/employment, the Employment Tribunal noted that both the Telegraph and he recognised that he was a “regular casual” as distinct from an ordinary casual although there was no agreed definition of a regular casual.

3. On pension matters the Employment Tribunal said:

 “5.39
We accept the point made by [the Telegraph’s HR director] that some of those engaged by the Respondent as casuals might not wish to be treated as employees.  Many would not wish to take advantage of any pension entitlement, because they are already in other schemes. … we are concerned with the position of Mr Roberts one of a limited number of regular casuals.
5.40
We accept from [the HR director] and [the Pensions Manager] that it would be difficult in administrative terms and disproportionately costly if everyone who ever worked for the Respondent as a casual was entitled to join the pension scheme and to enjoy the other employee rights that Mr Roberts seeks.  However, they acknowledged that these difficulties would be relatively insignificant if only regular casuals were involved.
5.41
The rules of the pension scheme are couched so as to exclude those whom the respondent regards as casuals.  The point was linked, by the Respondent to that it [sic] the previous sub-paragraph, but was not maintained as causing further difficulty if Mr Roberts was held to be an employee.”
4. Following the Employment Tribunal decision, Mr Roberts was provided with a Statement of Terms and Conditions of Employment.  There was some negotiation between the parties as to what the Statement should say on the subject of pension scheme membership. (I note in passing that the correspondence might have been privileged in relation to the employment matter, but it has been disclosed to me without objection from either side).  The initial proposal (from the Telegraph) was that the Statement should record that Mr Roberts was not entitled to membership of the Scheme.  In response, Mr Roberts’ solicitors said that he did not accept that he was ineligible; he was prepared to accept a statement that he was not a member of the scheme and that his eligibility remained an open issue.  The Telegraph said that the latter part of this was unnecessary.
5. The Statement in its final form said confirmed that Mr Roberts’ employment with the Telegraph began on 11 January 1997. As to pensions, paragraph 10.1 said “You are not a member of the Company’s pension scheme”. It said that he was provided with access to the Telegraph’s designated stakeholder pension scheme. The Telegraph does not contribute to its stakeholder scheme. The Statement said that Mr Roberts “will be offered and will work a shift each Saturday”. It also said that he was entitled to receive and required to give the statutory minimum notice period to terminate his employment. The statement did not state a period of time for which Mr Roberts’ employment was expected to continue nor a date on which it would cease.

6. In the February 1992 Trust Deed and Rules, Rule 2.1 (Joining the Plan) stated,

“Subject to Rules 2.2 [Late Admission] and 2.4, an Employee shall become a Member on his:

(a) satisfying the Entry Conditions specified below;

(b) ...

(c) ...

The “Entry Conditions” referred to above are as from 1st April 1991 as follows:

(i) the Employee is at least 18 years old and under age 65;

(ii) he is regarded by the Employer as being a permanent Employee;

(iii) he is contracted by the Employer to work in a normal working week (without overtime) 25 or more hours;

(iv) he is employed by the Employer to work ordinarily in the United Kingdom.”

(Rule 2.1 was amended with effect from 2002 – see below)

· Rule 2.4 (Exclusion of certain Employees) states,

“Notwithstanding anything in the Rules to the contrary:

(a)
an Employee shall not become a Member if the Principal Company so directs;

(b)
...”

7. In Rule 1.1 (Construction and definitions), “Employee” is defined as “an employee (including a director) of the Employer”.

8. According to a statement from the Pensions Manager to the Employment Tribunal, the Trustees agreed to a request from the Telegraph, in December 1995, to allow all “permanent employees working at least 21 hours per week” into the Scheme. With effect from August 2001, the requirement for a minimum number of hours per week was dropped. In October 2002, fixed-term employees were admitted to the Scheme.

9. By deed dated 6 January 2005, Rule 2.1 was amended, with effect from 10 October 2002, to read,

“Subject to Rules 2.2 and 2.4, an Employee shall become a Member on his:-

(a)
satisfying the Entry Conditions specified below;
(b)
...

(c)
...

The “Entry Conditions” referred to above are as from 1 October 2002 as follows:-

(i)
...

(ii)
he is employed by the Employer on a permanent basis or for a fixed term and is not regarded by the Employer as a casual worker;

(iii)
...”

10. Rule 35 (Cases of Doubt) states that “The Employer shall decide all questions and matters of doubt or dispute relating to a person’s employment with the Employer”. This includes “whether or not any person is eligible to become a Member”.

11. Following his successful Employment Tribunal case, Mr Roberts sought entry to the Scheme.

12. In response to an enquiry from the Trustees, the Telegraph confirmed that, although Mr Roberts had successfully argued that he was an employee in his Employment Tribunal case, it continued to regard him as a casual worker, rather than a permanent member of staff, for the purposes of the Scheme. The Telegraph also said that, whilst it did not need to reach a view at that time, it would, if necessary, exercise its power under Rule 2.4 to direct that Mr Roberts should not become a member of the Scheme “so as to ensure equality of treatment of persons in the broad category of casual workers”.

13. The Trustees declined to admit Mr Roberts to the Scheme on the grounds that he was regarded by the Telegraph as a casual worker and, therefore, did not satisfy the Entry Conditions. They also confirmed that, for this reason, they could not admit him under Rule 2.2 (Late Admission) nor Rule 2.3, which permits them to admit an employee, whether eligible or not, “at the behest of the Principal Company”.

Submissions

14. On Mr Roberts’ behalf it is said:

· the Telegraph unsuccessfully argued, before the Employment Tribunal, that Mr Roberts was a casual worker and not an employee;

· it is possible to argue that a casual worker “is a species of employee”, but it would be better to view them as mutually exclusive;

· the Employment Tribunal found that there was a “work/wage bargain” and/or “a mutuality of obligation” between the Telegraph and Mr Roberts;

· in Rule 1.1, “Employee” means any employee of the Employer;

· on any view, Mr Roberts is an employee of the Telegraph;

· in the 1992 version of Rule 2.1, there is no mention of “casual workers”; the rule reflects the definition in Rule 1.1;

· in the 2002 version of Rule 2.1, casual workers are specifically excluded, which indicates that casual workers and employees are mutually exclusive;

· the Employment Tribunal found that Mr Roberts was a part-time employee;

· it is not rational for the Trustees to rely on the Telegraph’s “continued irrational assertion” that Mr Roberts is a casual worker in the face of the Employment Tribunal’s finding;

· the wording of Rule 2.1 is mandatory, i.e. an employee “shall” become a member on satisfying the Entry Conditions; there is no discretion for the Trustees to refuse Mr Roberts admission
· when Mr Roberts left his employment, in May 2008, he gave one month’s notice, as required under the terms of his contract.

15. The response on behalf of the Trustees and the Telegraph is summarised below:

· the Employment Tribunal found that Mr Roberts was an employee within the meaning of Section 230 of the Employment Rights Act 1996;

· Mr Roberts’ claim that he had been discriminated against on the grounds of his part-time status was rejected; he had been treated as he had been because he was regarded as a “casual”;

· the Company has accepted and honoured the Employment Tribunal’s findings in that it has issued Mr Roberts with a statement of terms and conditions of employment and agreed an entitlement to paid holidays;

· the statement of terms and conditions of employment reflected the terms offered to casual workers rather than staff; it specifically stated that Mr Roberts was not eligible to join the Scheme and this was accepted by him; it is unacceptable that Mr Roberts now seeks to “rewrite the bargain”;
· rates of pay for casuals took account of the fact that they did not enjoy the same degree of job security or range of benefits as permanent staff;

· the Employment Tribunal did not find that Mr Roberts was not a “casual”;

· the fact that Mr Roberts is a casual worker is demonstrated by the fact that he was not given formal notice that his employment was to cease in May 2008 nor was he paid a redundancy payment;

· Mr Roberts did not ask for nor expect a redundancy payment;

· the nature of the relationship between Mr Roberts and the Telegraph was that the Telegraph could ask him to work when required and not work when no longer required;

· Mr Roberts was free not to work any particular shift and there was no sanction available to the Telegraph if he chose not to work;

· neither the Telegraph nor the Employment Tribunal believed that Mr Roberts had a permanent contract;

· the absence of a period of time or a date on which Mr Roberts’ contract would cease does not mean that it was a permanent contract;

· Mr Roberts was an employee, but he was not a member of staff with a permanent contract and, therefore, he was not eligible to join the Scheme;

· the Employment Tribunal did not find that Mr Roberts should have been a member of the Scheme or that contributions had been unpaid;

· it is appropriate and necessary for the Trustees to rely on the Telegraph’s opinion in this matter because of the construction of the Rules, which specifically excluded anyone who is not regarded by the Employer as a permanent employee and now excludes anyone who is regarded by the Employer as a casual worker;

· the Telegraph employs a significant number of part-time staff who are not excluded from the Scheme; there is no discrimination against part-time staff;

· account should be taken of the nature of the newspaper industry, where personnel requirements vary considerably over the course of a week, and its employment relationships; in particular, the reliance on casual workers to manage the heavier workloads on Fridays and Saturdays;
· it does not follow from the Employment Tribunal decision that Mr Roberts cannot properly be regarded as a “casual” as that term is used and understood in the newspaper industry;
· it would be incorrect, and at odds with the Employment Tribunal, to say that an individual who is an employee cannot be a casual

Conclusions

16. At the time Mr Roberts became an employee of the Telegraph for the second time, the 1992 Deed and Rules applied. Setting aside for the moment the question of Mr Roberts’ employment status, he was not working for 25 hours or more in a normal working week. For that reason alone, he was not eligible to join the Scheme. However, this requirement was dropped in August 2001. It was at that point, that it became relevant to ask whether Mr Roberts was “regarded by the Employer as being a permanent Employee”.

17. Despite the wording of Rule 2.1, the Telegraph could not simply decline to “regard” Mr Roberts as a permanent employee in the face of the facts. The onus is on the Telegraph to show good reason why it did not regard Mr Roberts as a permanent employee. Noting what the Employment Tribunal later said about Mr Roberts’ employment and the later terms and conditions intended to reflect his status in the past, I find that, in August 2001, Mr Roberts met the Entry Conditions for joining the Scheme as they then stood.

18. By the time of the Employment Tribunal decision, the conditions had changed.  Mr Roberts would only have been eligible if he was “…not regarded by the Employer as a casual worker…”

19. The Telegraph says that, despite the Employment Tribunal finding, it properly continued to regard Mr Roberts as a casual worker. I have no doubt that the wording gives the Telegraph some discretion.  But their conclusion as to who is a casual worker for the purposes of the Scheme has to be consistent with the facts and consistent with the treatment of that person for other purposes.  

20. In support of the Telegraph’s conclusion that Mr Roberts was a casual worker, it points to the statement of terms of employment provided for Mr Roberts following the Employment Tribunal decision and says that the terms are closer to those offered to casual rather than permanent members of staff.  I do not find that particularly helpful to the Telegraph. It was written in the context of the Employment Tribunal’s recent finding, against the Telegraph, that Mr Roberts should be provided with terms and conditions.  In effect in settling the terms and conditions the Telegraph was staying as close as it could to its original but defeated stance that Mr Roberts was a casual and not an employee.
21. It is also argued that Mr Roberts was free to work or not to work as he chose. This is contrary to the findings of the Employment Tribunal, which found that there was an implied term of the agreement between Mr Roberts and the Telegraph that he would work regularly every Saturday (subject to a few weeks’ leave each year). The statement also, contrary to the Telegraph’s later assertion, included the provision for Mr Roberts to give or receive the statutory minimum notice period for the termination of his employment. (And Mr Roberts says that consistently he left voluntarily after due notice.)
22. The statement did not set out a period of time for which Mr Roberts’ employment was expected to continue nor a date on which it would cease. To all intents and purposes, this was a permanent contract; it would be stretching the English language to breaking point to describe it as either fixed-term or temporary.

23. The Employment Tribunal decided, in effect, that Mr Roberts was regarded as a “regular casual” and should have been considered an employee.  He was not an ordinary casual.  If he had been, he would not have been an employee.  The Employment Tribunal did not make a finding in those terms because it did not need to.  Neither did it reach any conclusion as to whether being an ordinary casual and an employee were exclusive.  But it is clear from the passage referred to in paragraph 3 that the Employment Tribunal took it that being an employee had, in Mr Roberts’ case, consequences in relation to the Scheme.
24. In the light of the Employment Tribunal’s finding that Mr Roberts was not a casual worker engaged in the usual way, but was employed, being subject to notice and could be required to work on the contracted days, I do not think that the Telegraph has successfully made out an argument for the rationality of deciding that Mr Roberts, though otherwise eligible, should be regarded a casual worker for the purposes of the Scheme, 
25. Mr Roberts’ Statement of Terms and Conditions of employment said that he was not a member. I find that to have been, at most, a record of the fact that the Telegraph then thought (erroneously) that he was not eligible. It is plain from the contemporary correspondence that Mr Roberts did not accept it as meaning that he was not eligible.  Its inclusion does not prevent him from pursuing membership. It certainly is not an express condition of employment that he will be excluded even though eligible and I do not find that the Trustees can rely on it to exclude him.

26. The Telegraph has not exercised its power under Rule 2.4 and it would not be appropriate for me to make a finding on a hypothetical decision. However, I would expect that, should the Telegraph contemplate exercising this power, it will follow the well-established principles for the exercise of discretion. Namely, that, taking only relevant matters into account, it should ask the right questions, direct itself correctly in law, not misinterpret the Rules and not come to a perverse decision. It will no doubt take extra care in doing so, considering whether it is able in good faith to make the exercise retroactive.
Directions

27. I direct that, within 28 days of the date of this Determination, the Trustees shall calculate Mr Roberts’ contributions for the period from August 2001 to May 2008, together with details of his potential benefits should he opt to pay the contributions. Mr Roberts shall be given the option to secure benefits in the Scheme relating to the period August 2001 to May 2008 if he wishes. If Mr Roberts opts to secure these benefits, the Telegraph shall pay the balance of the cost.

TONY KING 

Pensions Ombudsman 

4 October 2010 
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