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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mrs Y J Walsham-Wheeler

	Scheme
	:
	Southern Water Pension Scheme (the Scheme)

	Respondents
	:
	Southern Water Services Limited (Southern Water)
The Trustees of the Scheme (the Trustees)


Subject
Mrs Walsham-Wheeler complains that she:

· was not granted ill-health retirement benefits from active status, and
· was misled into believing her deferred pension could be enhanced after it had been put into payment.

The Deputy Pensions Ombudsman’s determination and short reasons

The complaint should not be upheld because the decision maker’s view that Mrs Walsham-Wheeler is not permanently incapable of carrying out her ordinary duties and any suitable alternative work on account of physical or mental ill-health or infirmity, is not unreasonable based on available evidence.  

DETAILED DETERMINATION

Material Facts
1. Mrs Walsham-Wheeler was born on 2 October 1953.
2. She commenced employment with Southern Water on 14 July 1997 and became a member of the Scheme. Mrs Walsham-Wheeler worked on a part-time basis for two days a week as a Customer Services Assistant.

3. In September 2001, Mrs Walsham-Wheeler developed neck and shoulder pain following an injury to her shoulder and, on 10 September 2001, went on sick leave and did not return to work.
4. Mrs Walsham-Wheeler was referred to Southern Water’s Occupational Health Adviser (OHA) who, on 18 December 2001, wrote to her GP requesting a medical report on her condition.
5. Mrs Walsham-Wheeler’s GP responded on 2 January 2002 saying that he had been seeing Mrs Walsham-Wheeler regarding problems with her left shoulder. Enclosed with his letter was a copy of a referral letter, dated 15 December 2001, from Mrs Walsham-Wheeler’s Consultant Rheumatologist to a Consultant Orthopaedic Surgeon. The letter described Mrs Walsham-Wheeler’s condition and symptoms and stated “…but her neck and shoulder problems were further aggravated by a minor RTA on 7 December when she was hit gently from behind by another car whilst sitting in her stationary car…”. The letter asked for an opinion as to the next course of action but did not provide a prognosis.
6. Mrs Walsham-Wheeler continued to be reviewed on a regular basis by the OHA whose notes include the following entries:

“17/12/01 Present condition – suffering still from vertigo…
Shoulder – …. Worse since accident…
Neck – constant ache, pain from left shoulder up into neck. Dull ache in neck…”

7. The OHA provided Southern Water with the following reports:

· Dr Fulton’s report dated 18 January 2002

“…She is now waiting for surgery which is on 22nd February 2002. If successful, I anticipate a return to work on a rehab course about eight weeks after the surgery.

At present she is unfit for her duties. She would only be fit for restricted duties if these were using her right arm only with minimal use of the left. She is no (sic) fit to use a keyboard requiring both hands.”
· Dr Fulton’s report dated 20 March 2002
“..She has now had surgery to the shoulder and is making slow progress attending the physiotherapist. 
She also has a neck condition and awaits treatment for this. …

I do anticipate she will make a good recovery eventually and will be able to return to work…” 
· Dr Ashby’s report dated 27 June 2002

“…Her shoulder has settled quite well but she is still having a lot of problems, which I feel are caused by constitutional degenerative changes in her neck, which has been aggravated by the RTA which she suffered in December last year.…She cannot work, currently, because bending her head forward can induce vomiting…”
· Dr Ashby’s report dated 26 September 2002
“…She has made little progress since I last saw her and remains unfit for work but she has now been referred to a Specialist and is about to start on a programme of more active treatment.
If the initial treatment is successful then a return to work could be envisaged within 2 to 3 months time. If it is not successful, it is likely that incapacity will extend into the foreseeable future (3 to 6 months or longer)…”
8. On 5 July 2002, following a request received directly from Mrs Walsham-Wheeler, Capita, the Scheme administrator, provided Mrs Walsham-Wheeler with an estimate of ill-health benefits which showed, at 14 July 2002, an entitlement to an annual pension of £842.04.  

9. On 18 October 2002, Southern Water terminated Mrs Walsham-Wheeler’s employment, on grounds of capability. The letter stated:

“In the report from Dr Ashby [OHA report dated 26 September 2002] he was unable to give significant guidance on whether you may or may not be fit to return to work once you have undertaken a programme of treatment that you are due to start soon.

Because there is no indication of an immediate return to work the Company will be terminating your employment on grounds of your capability. This decision has been taken with a view that you are now and in the immediate future no longer able to undertake the job you were employed to do. …

I would like you to know that although we are terminating your contract on grounds of capability this does not preclude you from applying for any vacancies you may see advertised for Southern Water in the future when you are fit enough to do so…” 

10. On 22 October 2002, Mrs Walsham-Wheeler wrote to Southern Water and said that in view of the reasons given for terminating her employment she considered she was eligible for retirement on the grounds of ill-health. 

11. Southern Water responded on 30 October 2002 as follows:
…I would first draw your attention to the report on the current state of health from Dr Ashby, that you had full knowledge of and signed in accordance with the process on 26/9/02. This report clearly states that it was the Doctors opinion at this time that you remained unfit for work and that if your initial treatment was successful then a return to work could be envisaged within 2-3 months. However, if it was not, then incapacity will extend into the foreseeable future (3-6 months).

Your absence from work has been continuous since 25 September 2001, a period of 13 months during which time your entitlement to sick pay was fully exhausted. During this period you have not been able to fulfil the requirements and duties of your contract of employment.

Your employment with Southern Water was therefore terminated as there was no foreseeable indication of an immediate return to work. Your termination was not on the grounds of ill health retirement because although you are not able to undertake the job for which you were employed; there is no evidence that your condition will preclude you from ever being able to return to work in any capacity. It is this requirement that needs to be satisfied for ill health retirement to be considered.”  
12. On 21 and 22 November 2002, Mrs Walsham-Wheeler telephoned Capita saying that her GP had advised her to take ill-health retirement but that Southern Water disagreed. During the telephone conversation on 22 November, Mrs Walsham-Wheeler asked Capita to send her an ill-health retirement quotation and an application form. 
13. Capita provided the quotation on 28 November 2002 which showed, based on accrued benefits at 19 October 2002, an entitlement to an annual pension of £456.27.
14. On 29 November 2002, Mrs Walsham-Wheeler telephoned Capita and asked why the figures in the latest quote were half the amount than was previously quoted. The telephone note of the conversation shows that Capita confirmed that the first quotation was prepared while she was still in employment and included an ill-health enhancement however as she had now left employment the ill-health enhancement no longer applied. 
15. On 3 December 2002, Mrs Walsham-Wheeler applied for early payment of her preserved benefits on the grounds of ill-health. 
16. Capita wrote to Mrs Walsham-Wheeler on 6 December 2002 as follows:

“…I understand you are taking your complaint to the Union and I therefore would like to ascertain what action you would like me to take on the matter. By completing the forms you have indicated that you would like to apply to have your preserved benefits put into payment on the grounds of ill-health. However, if your complaint against Southern Water were to be successful, then the outcome would be an enhanced pension based on ill-health retirement from Active status…”  

17. Mrs Walsham-Wheeler telephoned Capita on 18 December 2002 and said her appeal for ill-health retirement was currently with the legal department of her union and would take some time to resolve and, therefore, she would like to proceed with her ill-health application from deferred status. 
18. The Trustees considered Mrs Walsham-Wheeler’s application on 6 January 2003 and agreed that, although they did not consider that she was eligible for ill-health retirement, they would pay her an unreduced preserved pension.

19. On 13 January 2003, Mrs Walsham-Wheeler wrote to Southern Water and disputed the unreduced preserved pension on the grounds that she should have been awarded enhanced benefits because her employment had been terminated on medical grounds.
20. Southern Water responded to Mrs Walsham-Wheeler on 28 January 2003 and explained that her benefits had been released on a “deferred benefit paid early” basis and said that there were no grounds for releasing her pension on the basis of ill-health retirement. Mrs Walsham-Wheeler elected for a cash sum and an unreduced pension of £386.09. 
21. On 12 March 2004, Mrs Walsham-Wheeler sent Southern Water a letter from her GP, dated 31 December 2003, and asked the Trustees to reconsider their decision not to provide an enhanced pension on the grounds of ill-health. The GP’s letter stated:
“…My personal view is that it is inconceivable that this problem is going to be resolved sufficiently well for her to return to work.
I feel that we ought to be considering the option that she is now permanently retired on ill health grounds…”

22. On 24 March 2004, Southern Water advised Mrs Walsham-Wheeler that in order to make any different recommendation to the Trustees regarding enhancing her pension on the basis of ill-health retirement she would need to attend a medical assessment.
23. Mrs Walsham-Wheeler was examined by Dr Shand, a consultant occupational physician employed by Helix Health Management Limited, on 19 April 2004, who concluded in his report, dated 17 May 2004, as follows:

“…She continues to experience daily symptoms of neck/shoulder pain associated with nausea and dizziness. She has not returned to employment since finishing her employment with southern (sic) Water. She has however been studying law at Chichester College and is shortly to commence an Open University Law Degree Course. She has been undertaking Voluntary work at the Courts assisting witnesses…

…In my opinion Mrs Walsham-Wheeler’s condition cannot be considered permanent based on the information available and furthermore there appears substantial scope for the use of accessibility technology to facilitate Mrs Walsham-Wheeler’s ability to undertake information processing roles on a part-time basis and therefore exploration of redeployment opportunities and role adjustment would be more appropriate…”
24. Southern Water advised Mrs Walsham-Wheeler, by a letter dated 2 June 2004, that she did not satisfy the criteria for ill-health retirement.

25. In March 2005, Mrs Walsham-Wheeler requested that a further medical examination of her medical condition be undertaken to ascertain whether or not she qualified for ill-health retirement. 

26. On 11 April 2005, Mrs Walsham-Wheeler attended a further medical assessment with Dr Shand who concluded in his report dated, 13 April 2005, as follows:

“…The primary problem impacting on her capacity for work is chronic neck pain, which dates to a road traffic accident in December 2001….In summary this lady has a permanent condition in the form of chronic pain in her neck which impacts on her stamina and capacity for work which involves sitting with her neck maintained in a constant posture. In my opinion the condition is permanent. She is not considered unfit for any form of work but it is unlikely that she would be able to follow her “normal occupation” as it relates to her previous employment with Southern Water. She would be able to undertake similar work at a significantly reduced rate and with a different working pattern that allowed her to work in spells of four hours with suitable rest breaks interspersed…”

27. Mrs Walsham-Wheeler sought advice from the Pensions Advisory Service (TPAS) and there followed ongoing communication between Southern Water, TPAS and Mrs Walsham-Wheeler.  On 18 October 2005, following a meeting with Mrs Walsham-Wheeler, Southern Water wrote to her summarising the key points of their discussions:

“…The Company considers that you left employment on the grounds of “incapability” and not ill-health retirement or “incapacity”. However, the Company used its discretion and although you were still aged less than 50 agreed that your pension be put into immediate payment without actuarial reduction. [The reduction that should have applied would have been based on 15 years service still remaining to your normal retirement date at age 65.]

On retirement you received a pension of £386.09 per annum. Had this been subject to the actuarial reduction as described above, then a factor of 0.46 would have applied resulting in an annual pension of just £177.60 per annum.

Now that your pension is actually in payment you are a “pensioner member” of the scheme. There is no mechanism to enhance a pension that is already in payment on the grounds of “incapacity”. You would need to be either an “active member” or have a “preserved pension” for the Company to authorise “enhanced early retirement pension where retirement is due to incapacity” and this is clearly not your situation.  
As you requested, the Trustee did consider your case and sought legal advice. The Trustee concluded that there was nothing further to consider within the Trust Deed and Rules over and above the discretion that the Company had already exercised. 

Whilst listening to your explanations and case history it became apparent that you may have expended monies to support your application for further enhancement to your pension. Provided you can supply receipts of supporting documentation, the Company is prepared to reimburse you for any medical expenditure you unfortunately incurred during this process…”
28. Further correspondence followed between Southern Water and Mrs Walsham-Wheeler and, on 2 March 2006, Southern Water wrote to Mrs Walsham-Wheeler and apologised for their error. They offered £200 as compensation for any expenses she may have incurred in attending medical appointments and £150 to compensate her for any distress or disappointment she may have suffered. Mrs Walsham-Wheeler accepted Southern Water’s offer and payment was made on 22 March 2006.
29. In September 2006, Mrs Walsham-Wheeler approached TPAS again for advice and assistance following which further correspondence ensued between TPAS and Southern Water. During that correspondence Southern Water confirmed to TPAS that Mrs Walsham-Wheeler’s benefits had been put into payment in accordance with Rule 9.4(b)(i) (see Appendix). 
30. On 17 January 2007, TPAS wrote to Southern Water asking for an explanation as to how Mrs Walsham-Wheeler’s benefits could have been granted under Rule 9.4(b)(i) if incapacity had not been accepted.
31. The Trustees, having sought legal advice, accepted that they had applied Rule 9.4(b)(i) incorrectly and, at a Trustee meeting on 19 September 2007, considered how this mistake could be rectified given that Mrs Walsham-Wheeler’s pension was already in payment. The Trustees decided that, as Mrs Walsham-Wheeler reached age 50 less than one year after her employment was terminated, they would back-date the early payment of her pension without reduction. In addition, the Trustees agreed that they would not claw back any money for the previous few months where there had been an overpayment.  
Submissions   
32. Mrs Walsham-Wheeler’s position can be summarised as follows:

32.1. the Rules of the Scheme refer to “normal employment” which she cannot now undertake as her “normal” job involved operating a computer keyboard as quickly as possible;
32.2. the Benefits Agency have consistently stated that she is unable to work;

32.3. when she received her pension in January 2003 she was led to believe that, if it could be proved that her condition was permanent, she would then receive a full ill-health pension, and she attended two medicals on this basis;
32.4. the letter of 6 December 2002 misled her into believing that her pension could be altered to include the enhancement in the future; 

32.5. if her pension could be paid early without actuarial deduction on grounds of ill-health, two months after her employment was terminated without further medical evidence, she should not have been refused ill-health retirement from active status;   
32.6. she had two separate injuries – a shoulder injury in September 2001 from which she recovered after surgery, and a whiplash injury, following a car accident on 7 December 2001, from which she still suffers. Southern Water have failed to obtain medical information regarding her second injury and therefore the Trustees did not have the correct information on which to base their decision;
32.7. the correspondence shows that Southern Water knew about the injury to her  neck and her medical certificates show the reason for her absence initially as “shoulder pain” and then “neck injury whiplash”;
32.8. in April 2005 the OHA physician supported her claim for an ill-health pension;
32.9. she accepted the cheque for £350 but it was not accepted in “full and final” settlement;
32.10. she offered Dr Ashby the chance to obtain additional information and suggested he wrote for her medical notes. He said he had sufficient information;

32.11. Dr Shand did not know her medical background to make such a decision and he was not independent of Southern Water.  

33. Southern Water’s and the Trustees’ position can be summarised as follows:

33.1. Southern Water acknowledges that Mrs Walsham-Wheeler has received more than she is entitled to under the Trust deed and Rules and that this was due to an error in the Trustees’ application of Rule 9.4(b)(i);
33.2. the Trustees have taken steps to rectify this in a manner that has not caused any detriment to Mrs Walsham-Wheeler;
33.3. Mrs Walsham-Wheeler would only be entitled to an enhanced pension if she retired from active status and satisfied the definition of “Incapacity”. She did not leave service due to Incapacity, Mrs Walsham-Wheeler’s employment was terminated by reason of her incapability and she failed to satisfy the definition of “Incapacity” as the medical opinion was that she was not permanently prevented from working;
33.4. it would be a breach of trust to award Mrs Walsham-Wheeler an enhanced pension on the grounds of ill-health as she has no entitlement to this under the Trust Deed and Rules, and Southern Water has no power to direct that the Trustees grant an enhanced pension;
33.5. Mrs Walsham-Wheeler was not informed at any stage by Southern Water, the Trustees or Capita that she would be entitled to an enhanced ill-health pension from active status;
33.6. Mrs Walsham-Wheeler has been compensated in respect of any inconvenience that may have been caused in attending unnecessary medical assessments. The payment was viewed as a full and final settlement in respect of any inconvenience caused by attending unnecessary medical assessments;  
33.7. Dr Shand and Dr Ashby were the appropriate individuals to provide advice to Southern Water as they were qualified medical practitioners employed by an accredited Occupational Health Provider.
Conclusions
34. The Rules in force at the time Mrs Walsham-Wheeler’s employment was terminated provided for a member of the Scheme to be entitled to an immediate enhanced pension if, in the opinion of the Employer, he is likely to be permanently incapable of carrying out his ordinary duties and any suitable alternative work on account of physical or mental ill-health or infirmity. Southern Water was therefore required to decide whether Mrs Walsham-Wheeler was permanently incapable of carrying out her ordinary duties or any suitable alternative employment immediately prior to the termination of her employment on 18 October 2002. 
35. Southern Water first considered Mrs Walsham-Wheeler’s request for ill-health retirement benefits in October 2002, following receipt of her letter dated 22 October 2002. At the time, Southern Water had before them a letter from Mrs Walsham-Wheeler’s GP, a referral letter, from Mrs Walsham-Wheeler’s Consultant Rheumatologist to a Consultant Orthopaedic Surgeon and her occupational health records which included four reports from the OHA physicians – two from Dr Fulton and two from Dr Ashby. The GP’s letter and the referral letter from the Consultant Rheumatologist both gave an overview of Mrs Walsham-Wheeler’s condition and symptoms but did not offer an opinion as to permanence. Permanence in this context relates to the individual’s inability to work rather than the permanence of the condition itself. The OHA physicians both opined that, with treatment, Mrs Walsham-Wheeler’s conditions would improve such that she would be able to return to work. I cannot criticise Southern Water’s first decision which seems to me to have been reasonable based on the evidence then available.  
36. By the time of the second review, in March 2004, in addition to the evidence previously considered, Southern Water had before them a letter from Mrs Walsham-Wheeler’s GP who was of the opinion that she would be unlikely to work again. Dr Shand opined however that there was scope for the use of accessibility technology to facilitate Mrs Walsham-Wheeler’s ability to return to work. Conflicts of medical opinion are not unusual in such cases. For the decision-maker to favour Dr Shand’s opinion over that of Mrs Walsham-Wheeler’s GP is not in my judgement evidence of any perversity in the decision, but simply represents the weighing of one set of evidence against another, and the weight to attach to any evidence is normally for the decision maker and the decision maker alone.
37. By April 2005, Dr Shand was of the view that Mrs Walsham-Wheeler’s condition was permanent, but although it was unlikely that she would be able to follow her normal occupation he did not consider her unfit for any form of work.
38. Mrs Walsham-Wheeler submits that Southern Water have only considered medical evidence in connection with her shoulder injury, from which she agrees she has recovered. She says Southern Water have not considered her neck injury, which she sustained during a road traffic accident in December 2001, from which she still suffers. In my judgement, the evidence provided is clear that throughout the entire process all of the medical advisers were well aware that Mrs Walsham-Wheeler was suffering from a neck injury in addition to a shoulder injury. Indeed, in his final report, dated 13 April 2005, Dr Shand states “…The primary problem impacting on her capacity for work is chronic neck pain…”  
39. Mrs Walsham-Wheeler contends that Dr Shand did not know her medical background and suggests that he was not independent of Southern Water. There is nothing in the evidence to suggest that Dr Shand was not in possession of all the available medical evidence. Furthermore, as he met and examined Mrs Walsham-Wheeler on both occasions before his reports were produced, Mrs Walsham-Wheeler would have had ample opportunity to provide him with any missing details of her medical background. Although there is no requirement in the Rules of the Scheme for Southern Water’s medical advisers to be independent of them, I am satisfied that Dr Shand was sufficiently at “arms’-length” from Southern Water not to have been influenced by Southern Water in considering the matter.    

40. Mrs Walsham-Wheeler believes that weight should be lent to the fact that the Benefits Agency accept that she is unable to work. Whilst the criteria for an award of Incapacity Benefit are different to the criteria for ill-health retirement, it is not unreasonable to expect Southern Water to take account of this matter. However, taking such a matter into account is not the same as being bound by the decision. Mrs Walsham-Wheeler still needs to meet the tests under the Rules of the Scheme. 

41. However, it does seem to me that there was some confusion on all sides as to whether Mrs Walsham-Wheeler was seeking an enhancement to her ongoing benefits, or still pursuing a review of the original refusal to accept that her retirement had been on the grounds of “incapacity”.
42. Indeed, Mrs Walsham-Wheeler submits that the letter of 6 December 2002 misled her into believing that she could take her preserved benefits, but that these could be altered to include the ill-health enhancement in the future. In my view, the letter of 6 December 2002 is quite clear that if Mrs Walsham-Wheeler’s appeal against Southern Water’s original decision not to grant ill-health benefits from active status was successful then her benefits would be altered to include the ill-health enhancement. I have seen no evidence to suggest that this would not have been the case. 
43. I am not sure though that Southern Water ever really made clear to Mrs Walsham-Wheeler how she should challenge their decisions. By the time they wrote to her in October 2005, they seem to have proceeded on the basis that Mrs Walsham-Wheeler was pursuing an enhancement of her benefits, rather than still contesting the earlier decision. However, I do not consider that Mrs Walsham-Wheeler has necessarily been prejudiced by any failure in this respect as by this time Southern Water’s original decision had already been reviewed on two subsequent occasions.

44. Mrs Walsham-Wheeler is mistaken that her pension was paid early without actuarial deduction, on grounds of ill-health. Any confusion was certainly not helped by the fact that the Trustees applied Rule 9.4(b)(i). However, they have taken steps, which I consider to be reasonable, to rectify the mistake without prejudicing Mrs Walsham-Wheeler. 
45. I am unable to conclude that the decision maker’s view, that Mrs Walsham-Wheeler did not retire from service on grounds of incapacity, is unreasonable in light of the available medical evidence and references to possible adjustments to her workplace.

46. For the reasons given above, I do not uphold this complaint.

CHARLIE GORDON

Deputy Pensions Ombudsman

22 September 2009

APPENDIX
The Scheme is governed by a Trust Deed and Rules dated 15 January 2002. Mrs Walsham-Wheeler is a member of the New Section of the Scheme. Rule 6.2 of the New Section of the Rules provides:
“Enhanced early retirement pension where retirement is due to incapacity
(a) Entitlement to pension
A member may retire from Service at any time before Normal Retirement Date and, subject to Rule 6.3, receive an immediate pension if he is leaving Service due to Incapacity having completed 2 years’ Qualifying Service and no alternative employment which in the Principal Employer’s reasonable opinion is suitable for him [and] is available with an Employer.
(b) Amount of Pension
The Member’s pension shall be equal to the Scheme Pension except that the Pensionable Service shall be increased by half of the potential years and days of Pensionable Service he would have completed had he remained an Active Member until Normal Retirement Date…

Rule 9.4 is entitled “Preservation of Benefits within the Scheme” and provides:

“(a) 
Pension at Normal Retirement Date  
The member shall be entitled to a Scheme Pension calculated in the manner set out in Rule 5.2 payable from the day following Normal Retirement Date.
(b) Early Payment of Pension
(i) Without reduction

Subject to Rule 6.3, if a Member suffers Incapacity, and makes a formal request for early payment, the Trustee may at its discretion permit the member’s pension to be paid early without any actuarial reduction.

(ii) With a reduction
Subject to Rule 6.3 and to the Principal Employer’s agreement if the date of his retirement is before he attains age 60, a Member may elect to have his Scheme Pension paid at any time from or after he reaches age 50 by making a written request to the Trustee. The Member’s pension shall be reduced by such amount consistent with Revenue Approval which the Trustee shall on the advice of the Actuary determine.”
“Incapacity” is defined as 

“…(b)
in relation to a Member of the New Section, physical or mental ill-health or infirmity which in the Employer’s opinion:
(i) is permanent;

(ii) prevents the individual from following his normal employment; and

(iii) seriously impairs his earning capacity.”
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