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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Miss W Holmes

	Scheme
	:
	Local Government Pension Scheme (LGPS)

	Respondents
	:
	Stevenage Borough Council (Stevenage)
Hertfordshire County Council (Hertfordshire)


Subject
Miss Holmes complains that her application to be considered for ill-health retirement benefits under Regulation 27 of The Local Government Pension Scheme Regulations 1997 (as amended) (the Regulations) has been improperly rejected.
The Deputy Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against Stevenage and Hertfordshire because: 
· The evidence before Stevenage at the time of the initial decision required clarification thus rendering the decision perverse.  
· Hertfordshire failed to properly consider whether Miss Holmes was permanently incapable of discharging efficiently the duties of her employment at the time her employment was terminated. 
DETAILED DETERMINATION

Material Facts
1. Miss Holmes was born on 20 October 1963. 
2. She was employed by Stevenage from November 1988 until 12 November 2006 as an Environmental Health Technician. Miss Holmes was a member of the LGPS during her service with Stevenage.

3. In October 2003, because of the amount of sickness absence Miss Holmes had taken, she was referred to Stevenage’s Occupational Health Unit (OHU) to consider whether she was fit to continue in her present job or whether she should be considered for redeployment. The OHU was provided with a copy of Miss Holmes’ job description and a ‘Risk Assessment Document’ which provided an assessment of risk to the individual based on the probability of an event occurring.  
4. Dr Lewis, one of Stevenage’s OHU physicians, assessed Miss Holmes and concluded, in his report dated 13 November 2003, that whilst it was accepted that Miss Holmes has a recognised medical condition (ankolysing spondylitis), which was likely to deteriorate over time, she was currently fit to continue in her present role. 
5. Miss Holmes went on sick leave at the beginning of August 2005 and, on 12 September 2005, was referred again to Dr Lewis who was asked to consider whether she was permanently incapable of returning to her current job or any comparable job.
6. Dr Lewis, having obtained further details from Miss Holmes’ Consultant Rheumatologist, Dr Binder, concluded on 29 December 2005:

“…2.
Her medical condition cannot be cured

3. Her current level of physical impairment cannot be reversed to any significant extent by medical treatment. Further treatment is aimed at preserving her current level of function and preventing deterioration. …
4. It is possible that Miss Holmes could resume some parts of her duties the principle limiting factors are a lack of mobility and symptoms of fatigue requiring programmed rest periods. You should meet with her and discuss the possibility of making adjustments to her current role such that she is able to resume a significant part of it…
6. If you are unable to make reasonable adjustments to her current role and you are unable to offer redeployment to a suitable alternative role then the question of dismissal arises. The options here are to dismiss on grounds of incapability or an ill health retirement under the Rules of the Local Government Pension Scheme. As I am sure you are aware to achieve an ill retirement (sic) it is necessary to demonstrate to the Independent Qualified Medical Practitioner (IQMP) that Miss Holmes is permanently unable to carry out the duties of her current post until the schemes (sic) normal retirement age and that she is unfit to undertake comparable work. It is always difficult to persuade IQMPs of permanence in cases where there is over 20 years to go before normal retirement…”
7. On 21 February 2006, Stevenage’s HR department asked the OHU to consider Miss Holmes’ eligibility for IHER if it was found not to be possible to make reasonable adjustments to her current role or offer redeployment. 
8. Dr Lewis requested further information from Miss Holmes’ Consultant Rheumatologist. Dr Binder responded on 4 March 2006, as follows:
“…Because of her known psoriasis, a diagnosis of psoriatic spondylitis was made. However, the degree of fatigue and general aching made me suspect an element of fibromyalgia. …

In summary, Mrs (sic) Holmes suffers from psoriatic spondylitis causing significant back pain which has not settled with physiotherapy and anti-inflammatory agents. Mrs (sic) Holmes may be a candidate for anti-TNF therapy if pain persists, but the disease is not curable and it is likely that her back pain and stiffness will persist. Maintaining mobility is important in retarding loss of range in the spine.”
9. Dr Lewis’ report, dated 15 June 2006, concluded that he remained pessimistic that an independent medical practitioner would approve IHER as Miss Holmes potentially had a further 23 years’ service to complete before normal retirement age. In his report Dr Lewis stated:
“Ms Holmes has recognised medical problems which prevent her from carrying out the full range of her normal duty. There are actually two overlapping conditions. The first is slowly progressive and unlikely to improve significantly. Treatment is aimed at slowing the rate of progression and consequent development of disability. The other condition produces similar and overlapping effects and can be improved with various treatments and the natural history of this second condition is that it tends to improve over a period of between 2 and 7 years. It is my opinion that this second condition makes a significant contribution to her overall medical status…” 

10. On 15 August 2006, Stevenage’s HR department wrote to Dr Lewis saying that a case review had been held and a decision had been taken to terminate Miss Holmes’ employment on grounds of capability due to ill-health and, therefore, her case should be referred to an independent medical practitioner to be considered for IHER.
11. Miss Holmes’ case was referred to Dr Davies, an independent medical practitioner. Dr Davies was provided with a copy of Miss Holmes’ OHU file and a note from Dr Lewis which stated:

“…It is my professional opinion that Ms Holmes’ psoriatic spondylitis is not in itself, sufficiently disabling to render her permanently unfit to carry out the normal duties of her post until normal retirement age. She has a co-existing condition of fibromyalgia. This is a condition that has physical and psychological components and is amenable to treatment including cognitive behaviour therapy, specialized rehabilitation services and anti-depressant medication combined with a suitable exercise regimen. However treatment for her fibromyalgia does not seem to have been addressed. 

Without exploring the treatment options fully, I believe it would be premature to consider that Ms Holmes is permanently unfit for her usual occupation because of the fibromyalgia at this time…”
12. On 3 September 2006, Dr Davies signed a Certificate of Permanent Incapacity confirming that Miss Holmes was not permanently incapable of performing the duties of her employment or any comparable employment. Dr Davies’ handwritten notes of her review include the following:

“…No treatment options have been explored to deal with fibromyalgia and addressing this needs to be done before consideration re permanent incapacity.

Ankolysing Spondylitis can cause fatigue, however the evidence on the file from OHP and treating physician shows that currently the disease does not appear to be active and is not a limiting factor regarding RTW.

Opinion  
Miss Holmes has 23 years before she reaches retirement age under LGPS. She has two conditions - ankolysing spondylitis which is permanent and slowly progressive but not preventing her from working with accommodations. And fibromyalgia for which there is treatment available and the evidence supports return to functioning. It would appear that the latter condition has not been treated and is preventing her from working at the current time….”
13. Miss Holmes’ employment was terminated on 12 November 2006 on grounds of capability due to ill-health.     

14. On 13 March 2007, Miss Holmes’ legal advisers (Heckford Norton) appealed, on Miss Holmes’ behalf, under Stage 1 of the Internal Dispute Resolution Procedure (IDRP) against Stevenage’s decision not to award IHER. The grounds for appeal were that Dr Lewis’ note to Dr Davies impeded Miss Holmes’ case in that he had no proper or formal medical assessment of Miss Holmes and proceeded to dismiss her case, out of hand, referring to incorrect facts and secondary conditions e.g. fibromyalgia. Also, that Dr Davies’ independence had been compromised as she had clearly communicated with Dr Lewis and seen his initial comments, which must have influenced her own view. 
15. The Appointed Person provided his Stage 1 IDRP decision on 17 April 2007 as follows:

“…As required, the Council has obtained a certificate from an independent medical practitioner qualified in occupational health medicine, Dr Yvonne Davies. Dr Davies has certified that your Client is not permanently incapable of discharging officially the duties of her employment or any comparable employment.

The term “permanently incapable” is defined in Regulation 27(5) of the Local Government Pension Scheme Regulations as meaning “that the member will, more likely than not, be incapable until at the earliest (her) 65th birthday”. Dr Davies has also stated, as required by regulation 97(9A), that she has had no previous involvement with the case and is not acting as a representative of either party. The administering authority, Hertfordshire County Council, has approved the Council’s choice as Dr Davies as required under Regulation 97(10). With reference to paragraph 1 of your letter of 13th March I do not consider that Dr Davies’ independence has been compromised, at least for the purposes of the Regulations, as a result of being aware of Dr Lewis’ views.
The question of whether your client is permanently incapable of discharging efficiently her employment or comparable employment is a matter of the medical judgment of the independent doctor. There is nothing ambiguous or contradictory in her judgment and although I appreciate that you disagree with that judgment, you have provided no separate medical evidence to support your view. As you note Dr Lewis does not appear to disagree with Dr Davies and Dr Binder’s letter of 4th March 2006 does not directly address this question. 

I should perhaps correct one point in your letter of 13th March. The Council does not have a policy of not awarding medical retirement pensions and there have been several since 1997 but, as you will appreciate the Council’s discretion is restricted by the Regulations.”
16. On 9 August 2007, Heckford Norton, on Miss Holmes’ behalf, invoked Stage 2 of the IDRP. 

17. On 10 August 2007, Hertfordshire (the Stage 2 IDRP decision maker) wrote to Heckford Norton asking if Miss Holmes had obtained any further medical evidence in support of her appeal.

18. Heckford Norton responded to Hertfordshire’s letter of 10 August 2007 on 16 August 2007. There followed a telephone conversation, on 20 August 2007, between Heckford Norton and Hertfordshire during which it was agreed that Miss Holmes’ case would be reviewed by another independent medical practitioner.
19. Miss Holmes’ case was referred to Dr Sperber, an Occupational Health Consultant, who requested further information from Dr Binder. Dr Binder responded to Dr Sperber on 2 October 2007 as follows:

“…Mrs (sic) Holmes suffers from psoriasis and was finding her job quite stressful. I found some limitation of lateral movement in lumbar spine and radiology of SI joints was strongly suggestive of psoriatic spondylitis. Fatigue was prominent, even from that time, and we wondered about fibromyalgia. Blood tests were all normal, but x-rays did confirm sacro-ileitis and some degeneration in the lower lumbar spine….

When last seen on 2.7.07…I have also not reviewed the fibromyalgia side of her illness recently and cannot comment any further as to whether this is still persistent.

In summary, we have found evidence of inflammation in the sacro-iliac joints, but this seems to have been better controlled on Arcoxia 90mg daily. There have been some features of fatigue in the past, but these have been less evident over the last year.” 
20. Dr Sperber signed a ‘Certificate of Permanent Incapacity…in respect of a Deferred Beneficiary’ on 6 October 2007 having ticked the box on the Certificate next to the statement “I hereby certify that, in my opinion, the above named person is permanently incapable of discharging efficiently the duties of his/her former employment.” Dr Sperber’s report, dated 7 November 2007, to Hertfordshire concludes:

“…Even though I do feel that further scope for improvement exists in terms of symptom control, I find it difficult to see how this lady would be able to cope with a full-time job requiring the same level of responsibility due to the variability of her symptoms. 
In the past, ill health retirement was felt to be inappropriate because the Occupational Physicians reviewing the case attributed a significant proportion of her overall disability to fibromyalgia, which they felt was likely to improve significantly with more proactive treatment. However, based on the most recent report from this lady’s specialist, any elements of fibromyalgia are not felt to be significant and although the Occupational Health Physician’s opinion with regards to her eligibility for early retirement on ill health grounds was appropriate, based on the evidence available at the time, I feel there is currently enough evidence to support the earlier [early] award of her deferred benefits due to ill health.”     
21. Hertfordshire provided their Stage 2 IDRP decision on 9 November 2007, as follows:

“…In the light of Dr Sperber’s advice I have decided:

(1) to dismiss your client’s appeal against the decision of Stevenage Borough Council that she was not entitled to an ill health pension because she did not leave her employment by reason of being permanently incapable of efficiently discharging the duties of her employment or any other comparable employment as a result of ill health or infirmity of mind or body.

(2) To conclude that since leaving her employment your client has become permanently incapable of discharging efficiently the duties of her employment because of ill health or infirmity of mind or body and is therefore entitled to immediate payment of an ill health pension from the date on the certificate signed by Dr Sperber, i.e. 6 October 2007. …”      

Submissions   
22. Miss Holmes, through her representative, submits:
22.1. the decision made by Hertfordshire was flawed in that it was made under Regulation 31 of the Regulations and not under Regulation 27;
22.2. there is no evidence in the occupational health reports that her medical situation has changed as asserted under the latest appeal;

22.3. the presence of fibromyalgia has been exaggerated as only passing reference has been made to it by the medical consultants and there has been no review or investigation into the condition itself;

22.4. in his note to Dr Davies, Dr Lewis’ conclusion that the condition of fibromyalgia “coexists” is not based on any medical evidence. In the same report he focuses only on fibromyalgia so that it appears to be the main factor in her condition.  The report is flawed and biased against her;
22.5. the report dated 7 November 2007 confirms that fibromyalgia is not a relevant condition and/or has not been followed up with a view to establishing this; 
22.6. there are no new features which materially alter her position since previous reports prepared by Dr Binder;
22.7. the appeal process should have been used to assess the validity of the refusal under Regulation 27 as opposed to shifting the focus onto Regulation 31;
22.8. the medical condition she suffers from is recognised by the Department  for Work and Pensions which accepts that it is a long-term disability as evidenced by the fact that she receives long-term Incapacity Benefit and Disability Allowances; 
22.9. she should receive additional compensation to reflect the distress and inconvenience she has suffered;
22.10. unjust treatment by Stevenage and Hertfordshire has resulted in her needing legal representation for more than two years for which she should be compensated.  
23. Hertfordshire submits that the reasons for its decision on Miss Holmes’ appeal are as set out in its letter dated 9 November 2007.
24. Stevenage submits:

24.1. that the reasons for refusing to grant IHER are as set out in its letter dated 17 April 2007;

24.2. there was nothing tentative or ambiguous about either Dr Lewis’ or Dr Davies’ statements to indicate that Miss Holmes had not been properly diagnosed as suffering from fibromyalgia. It was obliged to rely on the independent medical advice and there was no reason to question the diligence and professional judgment of two doctors in this instance.    
Conclusions
25. In order to be entitled to a pension under Regulation 27, Miss Holmes had to have left her employment because she was permanently incapable of discharging efficiently the duties of her employment, or comparable employment, because of ill-health or infirmity of mind or body.  ‘Permanently’ is defined as until, at the earliest, her 65th birthday. The decision as to whether Miss Holmes met these requirements fell to her employer (Stevenage) in the first instance.

26. Before making such a decision, Stevenage needed to obtain a certificate from a suitably qualified independent registered medical practitioner. I am satisfied that both Dr Davies and Dr Sperber are independent of Stevenage and met the qualifying criteria.

27. In reaching a decision, Stevenage must ask the right questions, construe the Regulations correctly and only take into account relevant matters. Stevenage should not come to a perverse decision, i.e. a decision which no other reasonable decision maker faced with the same evidence would come to.
28. Miss Holmes’ long-term sickness absence first came under consideration in September 2005. At that time, having considered a report from Dr Binder, Miss Holmes’ Consultant Rheumatologist, the OHU Physician reached the view that, with appropriate adjustments, Miss Holmes might be able to resume some of her duties and thus it was not possible to confirm permanent incapacity. 

29. At the second review, in February 2006, the OHU physician sought further advice from Dr Binder. Dr Binder in his report reiterated that the condition, ankolysing spondylitis, was not curable and that Miss Holmes’ back pain and stiffness would persist. He also commented that “the degree of fatigue and general aching made me suspect an element of fibromyalgia”. The OHU physician, whilst recognising that the condition, ankolysing spondylitis, was not curable and would get progressively worse, reached the view that, as fibromyalgia could be treated, permanent incapacity could not be confirmed. Permanence in this context relates to the individual’s inability to work rather than the permanence of the condition itself.   
30. There is no dispute that Miss Holmes’ employment was terminated on grounds of capability due to ill-health. Her case was then referred to Dr Davies, an independent medical practitioner, to consider her entitlement to IHER. Dr Davies had before her Miss Holmes’ OHU notes, the reports from Dr Binder, and the note from Dr Lewis. Dr Davies reached the same view as Dr Lewis: that Miss Holmes was suffering from fibromyalgia which had not been treated and was preventing her from working. 
31. In my view, before reaching its decision, Stevenage should have obtained further clarification as to just what was preventing Miss Holmes from working. Dr Davies stated that Miss Holmes had two conditions - ankolysing spondylitis and fibromyalgia. Certainly, there is sufficient evidence to support the finding that Miss Holmes suffers from ankolysing spondylitis but, with the exception of Dr Binder’s comment that “he suspected fibromyalgia”, there is no other evidence before me to show that this condition has even been diagnosed. Although Stevenage says that there was no reason to question Dr Davies’ or Dr Lewis’ diligence and professional judgment, I would, at the very least, have expected it to have identified that the medical evidence did not contain any reports from the specialists treating Miss Holmes for fibromyalgia. It should, therefore, have obtained further medical advice to establish the true position regarding fibromyalgia. In my judgment, given the evidence before it, Stevenage’s initial decision not to grant Miss Holmes IHER must be regarded as suspect. 
32. Following Miss Holmes’ appeal against the Stage 1 IDRP decision, her application was referred to a second independent medical practitioner, Dr Sperber. Dr Sperber sought further advice from Dr Binder who clarified that any elements of fibromyalgia were not significant. Dr Sperber opined that although the previous decision had been appropriate, based on the evidence available at the time, there was now enough evidence to support early payment of deferred benefits on the grounds of ill health. Hertfordshire concurred with Dr Sperber’s opinion. 
33. It seems to me that this reinforces the concerns I have expressed above. Neither, Dr Sperber, or Hertfordshire, provided any reasons why, having clarified that fibromyalgia was not significant in preventing Miss Holmes from working, the previous decision had been appropriate. The previous decision had been based on the fact that there were untried treatments for fibromyalgia, and it was that potentially curable condition which prevented Miss Holmes from working. It is difficult to see therefore how, once fibromyalgia is considered to be less significant than previously thought, an earlier decision based predominantly on the presence of that condition can still be considered “appropriate”. Hertfordshire should then have considered whether Miss Holmes had left employment as a result of being permanently incapable of discharging her duties due to ankolysing spondylitis. There is no evidence to support Hertfordshire’s argument that Miss Holmes’ entitlement to benefits under Regulation 27 was considered properly, if at all, at this stage in the appeal process.
34. Given my concerns as outlined above, I am remitting the matter to Stevenage for fresh consideration. I have made an appropriate Direction below.
35. The respondents’ failure to properly consider Miss Holmes’ application for IHER has unnecessarily lengthened the process and, I have no doubt, caused Miss Holmes distress and inconvenience.  I have made a further Direction accordingly below.  
36. Miss Holmes considers that she should be compensated for the legal fees she has incurred over the last two years. It is only in exceptional circumstances, where the matter is a complex one, that I might consider it appropriate to direct reimbursement of legal costs. In my view this is a relatively straightforward matter, it was Miss Holmes' decision to instruct a solicitor and she is responsible for the costs incurred. I therefore make no order in respect of Miss Holmes’ legal fees.
Directions   
37. I direct that:

37.1. Stevenage shall reconsider whether Miss Holmes is entitled to benefits under Regulation 27 and issue a further decision within 56 days of this determination, and
37.2. within 28 days of this determination, Stevenage and Hertfordshire shall each pay to Miss Holmes the sum of £100 in recognition of the injustice she has suffered in the form of distress and inconvenience.
CHARLIE GORDON

Deputy Pensions Ombudsman

30 April 2009
APPENDIX
REGULATIONS

3.
Regulation 27 of The Local Government Pension Scheme Regulations 1997 (as amended) (the Regulations) provides:

“(1)
Where a member leaves a local government employment by reason of being permanently incapable of discharging efficiently the duties of that employment or any other comparable employment with his employing authority  because of ill-health or infirmity of mind or body, he is entitled to an ill-health pension and grant.

(2)
The pension and grant are payable immediately.

(5)
In paragraph (1)-

"comparable employment" means employment in which, when compared with the member's employment-

(a)
the contractual provisions as to capacity either are the same or differ only to an extent that is reasonable given the nature of the member's ill-health or infirmity of mind or body; and

(b)
the contractual provisions as to place, remuneration, hours of work, holiday entitlement, sickness or injury entitlement and other material terms do not differ substantially from those of the member's employment; and

  
"permanently incapable" means that the member will, more likely than not, be incapable, until, at the earliest, his 65th birthday.”

4.
Regulation 31 provides for early payment of deferred retirement benefits as follows:

“(6)
If a member who has left a local government employment before he is entitled to the immediate payment of retirement benefits (apart from this regulation) becomes permanently incapable of discharging efficiently the duties of that employment because of ill-health or infirmity of mind or body-

(a)
he may elect to receive payment of the retirement benefits immediately, whatever his age, and 

(b)
paragraphs (2) and (4) do not apply.”

5.
Regulation 97 deals with first instance decisions and provides:

(1) “Any question concerning the rights or liabilities under the Scheme of any person other than a Scheme employer must be decided in the first instance by the person specified in this regulation. …

(9)
Before making a decision as to whether a member may be entitled under regulation 27 or under regulation 31 on the grounds of ill-health, the Scheme employer must obtain a certificate from an independent registered medical practitioner as to whether in his opinion the member is permanently incapable of discharging efficiently the duties of the relevant local government employment because of ill-health or infirmity of mind or body.

(9A)
The independent registered medical practitioner must be in a position to certify, and must include in his certification a statement, that

(a) he has not previously advised, or given an opinion on, or otherwise been involved in the particular case for which the certificate has been requested; and

(b) he is not acting, and has not at any time acted, as the representative of the member, the Scheme or any other party in relation to the same case. Ill- health.” 

6.
Regulation 99 under the heading of “Appointment of persons to resolve disputes”, states that:

“Each administering authority must appoint a panel of persons they consider to be suitably qualified for the purpose of resolving disagreements in respect of which an application is made under Regulation 100 in cases where they are the appropriate administering authority.

Persons appointed under paragraph (1) are “appointed persons””.
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