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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mrs H A Curran

	Scheme
	:
	IBC Vehicles Pension Plan (the Plan)

	Respondents
	:
	IBC Pension Trustees Limited  (the Trustee)


Subject
Mrs Curran’s complaint is that the Trustee should have allocated her a share of her late husband’s lump sum death in service benefit. 
The Ombudsman’s determination and short reasons

The complaint should be upheld against the Trustee because there is inadequate evidence that they gathered and considered sufficient information before making their decision and that their decision was not perverse. The Trustee failed to document or explain to Mrs Curran the reasons for their decision. 
DETAILED DETERMINATION

The Plan’s Rules
1. Rule 7A of the Plan deals with the payment of a lump sum on death in service. As relevant it says:

Under part 3 (ii) ‘Discretionary provisions’:

“(a) Where a lump sum is expressed to be payable in accordance with this Rule 7A on the death of a Member, the Trustee may pay or apply it to or for the benefit of such one or more of the Named Class or to that Member’s personal representatives in such amounts, at such times and in such manner as the Trustees may decide” 

Under part 4 (i):

“Named Class” includes: “any spouse of the Member...any child…of the Member or of his Spouse…”
Under part 4 (ii)

“Spouse” includes any wife, common law wife… and any former wife…”   

…

“Child” includes any step-child, step grandchild, adopted child or illegitimate child of the Member or of his Spouse and shall include a child who is conceived but not born at the date of the Member’s death…”
2. The Plan provides for a pension as of right to a spouse on the death of a member whilst in service. 

Material Facts

3. Mr Curran worked for IBC Vehicles Limited (the Company), part of Vauxhall Motors (which is a subsidiary of General Motors).

4. The Plan is administered ‘in house’ by “The Pensions Department” a body that apparently administers a number of schemes in the Vauxhall Motors Group.  

5. Mr Curran was a member of the Plan. He died (apparently by his own hand) on 10 July 2007. 

6. The Pensions Department has said that Mrs Curran was no longer living at the matrimonial home and was visited at the house of her new partner by an occupational health specialist employed by the Company [Ms L] accompanied by Mr Curran’s manager and his shop steward.  It is not entirely clear when the visit took place, but presumably it was shortly before 18 July 2007 when Ms L sent an email to two members of the Trustee board.  That email recorded (as is relevant):
· Mr Curran left a will naming Mrs Curran as the sole beneficiary. He did not complete an ‘expression of wish’ form for the payment of his Plan benefits in the event of his death in service.

· Mr and Mrs Curran had five children from their marriage. At the time of Mr Curran’s death, three (then aged 9, 12 and 14) were in foster care and two (then aged 4 and 5) had been adopted as babies. No maintenance was paid to the three children in foster care. No contact was maintained with the two adopted children and neither of them was financially dependent on Mr Curran or Mrs Curran.
· Mr and Mrs Curran held a joint bank account and a house mortgage. 

7. Ms L separately visited Mr Curran’s parents and sister-in-law on 19 July 2007. Following her visit, Ms L sent a further email (on 6 August) to the same two members of the Trustee board saying that there had been little contact between Mr Curran and his parents, that the family told her that Mr and Mrs Curran were no longer living together at the time of Mr Curran’s death, but that Mrs Curran and her new partner frequently visited Mr Curran.
8. The email goes onto to say that Ms L had spoken to the local authority child care team about the children.  She says they had “mixed opinions” on including the two adopted children if the lump sum death benefit was paid to the children. 
9. On 7 September 2007, at a meeting of the Trustee board an oral report was given by Ms L.  The minute of the meeting relating to the decision says:

“The Board considered a presentation by [Ms L] on behalf of the Company with regard to the death of a member in service.  Taking all the relevant matters into account, the Board decided to distribute the lump sum equally to the member’s five children.”

10. There were no documents relating to the decision and there was nothing else issued at the time.
11. On 18 October 2007, The Pensions Department wrote to Mrs Curran.  There was no mention of the lump sum. The letter said:

“Following the Company’s recommendation, a pension of £126.33 per calendar month will be paid to you as from 01/08/2007.  … This pension will be payable during your lifetime but would, however, cease in the event of your marriage.” 
(It is not material to the complaint, but I note that Mrs Curran now corresponds from an email address that indicates that she has either remarried or changed her surname for some purposes.)
12. Acting on behalf of Mrs Curran, Mrs Curran’s financial adviser appealed against the decision under Stage 1 of the Plan’s Internal Dispute Resolution Procedure (IDRP). In her application, Mrs Curran stated that she had not left Mr Curran at the time of his death, Mr Curran had left her in debt (including mortgage arrears of £9,000, which meant that the property would have to be sold at auction rather than becoming a home for her and the children) and that the decision “will have a negative impact on the family as a whole, in effect making everyone homeless”.
13. Mrs Curran’s appeal was not upheld by The Pensions Department on the grounds that the Trustee had discretion how the lump sum was paid, had taken into account all possible recipients of the benefit before making their decision and had reached their decision “in a way that fulfilled all the requirements”.
14. Mrs Curran’s financial adviser invoked Stage 2 of the Plan’s IDRP, enclosing a letter from Mrs Curran, which claimed that the Trustee’s decision was unfair and the lump sum should have been split between her and her five children.  

15. Mrs Curran’s representative was told by The Pensions Department that the appeal was not upheld by the Trustee.  The relevant minute of the Trustee’s meeting says:

“The next-of-kin of a member who died in service had invoked the dispute resolution procedure and had now reached the 2nd stage.

The Trustee board reviewed the documentation and following a long discussion decided that there was no new evidence that would cause them to change their original decision”.

The Trustee’s Position

16. In initial submissions representing the Trustee, The Pensions Department said:

· Ms L’s oral report to the Trustee board (at their September 2007 meeting) “would have been a factual description of the member’s circumstances and situation”,  that Mrs Curran had told Ms L when visited by her that she was living with a new partner at the time of Mr Curran’s death; 

· the Trustee considered Mr Curran’s will before making their decision;
· the Trustee “considered the member’s parents, his siblings, his wife and his children before reaching a decision to pay the lump sum into a trust for each of the children”; and
· some of the members of the Trustee board “would have been involved in the information gathering process so they would have had the advantage of prior knowledge”.

17. Having received an indication of my likely decision, solicitors acting for the Trustee now say that the Trustee is “prepared to make a fresh decision and to provide reasons for its decision and to specify the information which it has taken into account in reaching its decision”.  They say however that this is subject to:

· the Trustee reserving the right to argue that, as a matter of law, it is not required to give full reasons for the exercise of its discretion; and

· Mrs Curran providing the Trustee with any relevant information that it might reasonably require to make a fresh decision within a specified period of time.
Conclusions

18. It is not for me to decide who is entitled to a share of the deceased’s lump sum death in service benefits.  Under the Plan’s Rules, the Trustee has discretion over the distribution of lump sum death in service benefits.
19. However, there are well established principles that the Trustee is expected to follow.  It has to take into account only relevant information, construe the Plan’s Rules and the law correctly and reach a decision which any decision-maker could reasonably reach when presented with the same circumstances (that is, a decision which is not perverse). The issue before for me to decide is whether the Trustee satisfactorily adhered to these principles.
20. The extent of documentation is that two members of the Trustee board had seen two emails from Ms L. I find it unsatisfactory that there were no papers before the Trustee board before they made their decision.  They took oral evidence from Ms L. As a result there is no evidence that the Trustee board had before them the relevant material (and no irrelevant material).

21. The Trustee board reached a conclusion which they recorded without identifying their reasons.  The consequence of that is that there is no evidence that their decision was rational.
22. To the extent that it is evidence of what the Trustee board took into account, the information in the emails was not, in my judgment, adequate information on which to make a proper decision.  It records Mr Curran’s parents’ opinion that Mrs Curran was living with her new partner but visiting Mr Curran from time to time.  It does not record an explanation from Mrs Curran of her living arrangements (she was visited at the home of her new partner – and it has since been said that she said she lived with him, but she has denied that). It says very little about the financial position of any of the possible recipients.  Mrs Curran’s view that she could have brought the remaining family together under one roof was not heard until after the decision had been made.  (I make no judgment as to whether this was true, or whether it ought to have swayed the Trustee.  The point is that there was no enquiry in to the matter, and that this and other relevant factors might have emerged in these particularly complex circumstances.)
23. The Trustee had a very difficult decision to make in most unfortunate circumstances.  I consider that it was maladministration to do so in such an informal way.  The decision to pay the lump sum to the five children in equal shares was one that the Trustee could reach – it is not an impossible or automatically perverse conclusion.  But it is an unusual decision and in the circumstances I do not think it can be regarded as a safe one. The evidence on which it was apparently based (in so far as there is any record of it) is inadequate. The outcome, which includes a payment to two children reportedly adopted as babies and with whom there had been no contact since, is unusual and unexplained.
24. In conclusion I cannot find that the Trustee gathered and considered sufficient information before making its decision and the outcome was not perverse. 
25. The Trustee is now prepared to take the decision again, provide reasons for its conclusion and say what it has taken into account.  I agree that this should be subject to Mrs Curran providing such further information as the Trustee may require and that there should be a time limit for that to be done.
Directions  
26. Within 28 days of the date of this Determination, the Trustee shall ask Mrs Curran for such further information as it may reasonably require (or if no further information is required it shall inform her of that fact). At the same time the Trustee shall gather any other such information as it regards as necessary to reach its decision.

27. If Mrs Curran does not provide any such information within 28 days of the request then the Trustee need not carry out the remaining direction below.

28. Within 28 days of receiving any requested information from Mrs Curran, unless no information is required in which case the 28 day period begins on the date of this determination, the Trustee shall make a fresh decision as to who should receive the lump sum payment due under the Plan, and communicate it to Mrs Curran (alongside any other interested parties) with reasons and an explanation of what has been taken into account.
TONY KING

Pensions Ombudsman

28 May 2009
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