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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mrs H J James

	Scheme
	:
	Teachers’ Pension Scheme

	Respondents
	:
	Teachers' Pensions
Rhondda Cynon Taf Council


Subject
Mrs James complains that:

· Teachers’ Pensions stopped her pension and demanded a refund;
· Rhondda Cynon Taf Council did not notify Teachers’ Pensions that she was working full time, or warn her of the risk to her pension.
The Ombudsman’s determination and short reasons

The complaint should be upheld against Teachers’ Pensions because Teachers’ Pensions did not correctly apply the relevant regulations.
DETAILED DETERMINATION

Material Facts
1. Mrs James was a member of the Teachers’ Pension Scheme (the Scheme).  On 27 September 1995 she went on sick leave and never returned to work.  On 20 March 1996, when she was 41, she applied for early retirement on ill health grounds.  The application form contained the question “will you be employed in a teaching capacity after your retirement date?”  Mrs James answered “no”.  The form contained the statement:
“Subsequent full time teaching employment could result in the cessation of your pension.  If you are fit to resume teaching, payment of pension will not re-commence unless you again become incapacitated or you reach age 60.  Other teaching employment may result in the reduction and/or suspension of your pension.
The application form also contained a declaration that:

“I will inform the Agency and the Paymaster (TP) if I begin employment in education at any time during my retirement.”
2. Teachers’ Pensions (TP) accepted Mrs James’ application and she retired on ill health grounds on 1 August 1996.

3. When Mrs James retired the applicable regulations were the Teachers’ Superannuation (Consolidation) Regulations 1988 and it was under these that her entitlement arose.  They were replaced by the Teachers’ Pensions Regulations 1997 (the 1997 Regulations) and these were applicable to Mrs James at the time of the events to which the complaint relates.  Regulation E13 of the 1997 Regulations says (as relevant):
“This regulation applies where a person who becomes entitled to payment of a teacher’s pension by virtue of regulation E4(4) ceases to be incapacitated.

On the person ceasing to be incapacitated the pension ceases to be payable, but any equivalent pension benefits continue to be payable.”

4. Schedule 1 to the 1997 Regulations contains the following definitions:

“A person is incapacitated –

(a)
in the case of a teacher, an organiser or a supervisor, while he is unfit by reason of illness or injury and despite appropriate medical treatment to serve as such and is likely permanently to be so

…”

“Employment is “full time” if the contract so describes it (whether expressly or otherwise) and entitles the employee to remuneration at an annual, termly or monthly rate.”

“Employment is “part time” if the contract requires the employer to work for less than the whole of the working week.”

5. The Education (Health Standards) (England) Regulations 2003 (the 2003 Health Standards Regulations) contain restrictions on who may be employed as a teacher (amongst other occupations).  Regulation 6 says:

“(1)
A relevant activity may only be carried out by a person if, having regard to any duty of his employer under Part II of the Disability Discrimination Act 1995, he has the health and physical capacity to carry out that activity.
(2)
Subject to paragraph (3), a person who is in receipt of a retirement pension by virtue of regulation E4(4) of the Teachers’ Pensions Regulations 1997 (ill health retirement) is not to be regarded as having the health or physical capacity for teaching.

(3)
Nothing in paragraph (2) shall prevent a person being appointed on a part-time basis to carry out a relevant activity if his entitlement to receive such a pension took effect before 1st April 1997.”

6. In Regulation 3 of the 2003 Health Standards Regulations “part-time” is defined as meaning “not more than two and a half normal working days, or an equivalent period, in any working week.”
7. TP customarily regarded teachers who had retired due to ill health before the 1997 Regulations came into force as possibly not incapacitated if they worked in the relevant capacity for more than 2.5 days a week.  TP say this is the reason for regulation 6(3) of the 2003 Health Standards Regulations.
8. On 2 February 1999 Mrs James wrote to TP, saying that she had been offered part time teaching work.  Mrs James asked if this would affect her pension.  TP replied on 20 February 1999, stating:

“May I remind you that your pension was granted on the basis that your illness would prevent you from teaching full time for the foreseeable future.  As such I can confirm that any full time re-employment in a teaching capacity will result in the immediate cessation of your ill-health pension.
Once an ill-health pension is stopped pension benefits will not be restored until the teacher either reaches the age of 60, suffers a further breakdown in health for which ill-health benefits are again awarded or is awarded premature retirement benefits.
A limited amount of part time teaching is permissible.  You should, however, be aware that such work would be monitored and could in time lead to a review of your health.

With regard to any other work in a non teaching capacity this would not mean that you would automatically have to give up your ill-health pension.  However, I should point out that any work might in time lead to a review of your health.

It is not for Teachers’ Pensions to decide how much re-employment a teacher may be able to do, this is a matter for the teacher and their medical practitioner.
In addition to the above, no retired person can receive a teacher’s pension and a teacher’s salary out of public funds, at the same time, if they add up to more than the teacher’s salary of reference.  The salary of reference is the highest annual salary rate in the last 3 years of pensionable employment, taking into account the cost of living increases.  The amount of salary you can earn from re-employment before your pension is affected is known as your annual earnings margin.
Your current annual earnings margin is £17,621.56.

Finally, may I remind you that it is the responsibility of both you and your employer to notify Teachers’ Pensions of any re-employment before taking up the actual appointment.  This is to ensure overpayment of benefits do not occur.”
9. Mrs James replied on 22 February 1999, stating that she was taking up the part time appointment.  TP subsequently checked with Mrs James’ employer, Rhondda Cynon Taf Council (the Council) and was satisfied that her pension would not be affected.  The Council sent Mrs James for a medical examination.  The doctor’s report to the Council confirmed that Mrs James was fit to work as a teacher on a part time basis with a small group of children for a limited period, but any further periods of employment would need to be considered afresh.  The Council sent a copy of the medical report to TP.  Mrs James worked part time as a teacher from 23 February 1999 to 7 May 1999.
10. From 6 January 2001 to 31 August 2001 Mrs James worked for the Council as a full time teacher, covering a period of maternity leave.  She did not inform TP.  The Council did not have Mrs James examined by a doctor.  Mrs James says she sought advice from her GP, who thought it was worth giving full time work a try.  Mrs James says she wanted to see if she could cope with full time teaching, and soon found she could not.  Mrs James says if she had worked full time for a longer period, she would have told TP about it.
11. Mrs James switched to part time teaching from 1 September 2001.  She continued to work part time as a teacher, working 2.5 days a week, until 1 April 2004 when she increased her hours to between 55% and 60% of a week until 31 August 2005.  Mrs James did not tell TP about any of this employment.
12. In 2006 TP noticed that Mrs James had been included by the Council on annual returns of teachers.  On 15 November 2006 TP wrote to the Council and on 24 January 2007 confirmation was received from the Council of the period of full time employment.  On 31 January 2007 TP wrote to Mrs James, stating that it had become aware of her period of full time work and that her pension would be stopped.  Subsequently TP asked Mrs James to repay £37,719.90.  She suggested repayment by instalments of £300 per month for one year, followed by payment of the outstanding balance in one lump sum.  TP consented to this arrangement, although Mrs James tells me that she has not repaid the lump sum and doubts she will be able to do so.
13. On 25 March 2007 Mrs James made a fresh application for an ill health pension.  Her new application was considered under the 1997 Regulations, which required that incapacity was likely to be permanent.  When Mrs James retired in 1996, applications were considered under less stringent criteria which did not explicitly require permanence.  The test was whether the applicant was incapable, through infirmity of mind or body, of serving efficiently as a teacher.  TP’s medical adviser considered that Mrs James was currently unfit for teaching work, but that she did not meet the Scheme’s present criteria for an ill health pension.  The medical adviser reported that Mrs James suffered from anxiety, depression and panic attacks, hypertension controlled on treatment, low back pain, cervical spondylosis and osteoarthritis.  The medical adviser noted that Mrs James was receiving psychological therapy.  He considered that Mrs James’ condition was treatable and not all therapies had been exhausted.  On 3 May 2007 TP wrote to Mrs James, telling her that it had rejected her application for an ill health pension.
Submissions
14. Mrs James says that TP’s letter dated 20 February 1999 is confusing.  She feels that it could be taken to mean that if Mrs James and her medical practitioner agreed that a period of employment was acceptable, then consulting TP was not required.  Mrs James says that working full time hours is not the same as full time work.  So far as she was concerned, she was doing supply work and not full time work.  Mrs James says she assumed TP and the Council were monitoring her situation, and would advise her if her pension was threatened.  Having told TP once that she had returned to work for the Council, she did not consider it necessary to tell them again.
15. The Council says it would have completed an online TR6 form to notify TP of Mrs James’ full time appointment.  It says it included her on annual returns to TP of all teachers employed by the Council, and it was for TP to take any corrective action that was required.
16. TP says that Mrs James was provided with ample notification that she must notify TP if she took up teaching employment.  In a letter dated 31 August 2007 to the Pensions Advisory Service, TP said  if Mrs James had done that, and the Council had sent a form TR6, the present situation would not have arisen.  TP keeps TR6 forms for three years and so if it was sent a form in 2001, it no longer has it.  TP says that the test of incapacity is whether the applicant is capable of working as a teacher in any capacity.
Conclusions
17. TP’s letter dated 20 February 1999 was clear.  Mrs James was required to tell TP about any offer of teaching work, so that TP could advise her if her pension would be affected.  I do not accept that TP’s letter is confusing, nor do I agree with Mrs James’ interpretation of it (paragraph 14).  Mrs James took care to check with TP before she returned to teaching for the first time, and I am not convinced that she thought that, because she returned to teaching for a matter of weeks, from then on TP and the Council would somehow be able to give her pensions advice when she needed it, without being asked to do so.  Mrs James says she would have told TP had she worked full time for a longer period, which leads me to conclude that she was aware that if she was doing full time work she should tell TP about it, if only to check her annual earnings margin.
18. I have no doubt that if TP had received a form TR6 from the Council, it would have stopped Mrs James’ pension forthwith.  Bearing in mind that the Council did not have Mrs James medically examined before she commenced full time work, it is probable that the correct procedures were not followed and the Council did not submit a TR6 either.  The Council’s failure to do so constitutes maladministration.  But Mrs James’ pension was stopped, albeit years later, after the Council had included her in annual returns to TP. If it was correctly stopped (a matter discussed below) then the only injustice Mrs James may have suffered because of the Council’s failure would relate to the overpayments and any distress related to the need to repay.
19. There is not, and never has been, any reference in the 1988 or 1997 Regulations to the number of hours a teacher with an incapacity pension derived from the 1988 Regulations may work as a teacher.  There is only a provision that the pension stops if the person is no longer incapacitated (ie no longer unfit by reason of illness or injury to serve as a teacher).  The decision as to whether or not a pensioner has ceased to become incapacitated falls to the Secretary of State (whose function in this regard is discharged by TP).
20. As a matter of custom and practice people receiving an ill health pension and working as teachers fewer than 2.5 days a week were not generally regarded as no longer incapacitated.  Similarly it was (and still is) taken that anyone working full time as a teacher could not still be incapacitated.  If they are working full time it is assumed that they are fit to work as a teacher.  The letter that Mrs James received in 1999 accurately said that her position was potentially reviewable whatever work she undertook.
21. In May 2007 the Department of Children, Schools and Families medical adviser decided Mrs James was unfit for teaching work at that time, although she did not meet the stricter criteria by then in force for an ill health pension.  But the question that was not answered was whether Mrs James was fit to serve as a teacher in January 2001.  I do not think it is inevitable that Mrs James must have been fit to serve as a teacher just because she had worked full time as a teacher.  That she did do so was certainly strong evidence that she might have been fit to serve, but it is not totally conclusive.
22. One reason for reaching this conclusion is the specific use of the words “serve as” a teacher in the incapacity definition.  To serve as a teacher is not the same as to do some teaching for pay.  That was correctly recognised in the rule of thumb that allowed up to 2.5 days of teaching without that being evidence that the person could serve as a teacher.

23. The full time definition is arbitrary.  It means that a person who taught full time for five consecutive days and stopped would automatically be regarded as fit to serve as a teacher, whereas a person who worked four consecutive days a week and stopped, or for two days a week for three weeks usually would not.  There may be no difference whatsoever in their health.  Either may be fit or unfit to serve as a teacher.
24. In addition, the type of work that Mrs James was doing in 2001 may be relevant.  Some teaching roles are presumably less stressful or physically demanding than others.  When deciding originally whether Mrs James was unfit to serve as a teacher, no doubt the decision was based on a wide range of teaching duties.  When she undertook the first period of part time teaching, she was judged to be fit only for a very limited role.  The test of incapacity does not take into account the actual job being undertaken.  And the test was not whether Mrs James was so unfit that she could not serve in any conceivable teaching post, however light and unstressful the duties.  When the test is reversed the consideration should be the same.  It should take into account the range of normal teaching duties.  TP says that the test is whether any teaching work at all can be undertaken, but the Regulations refer to being unfit to serve as a teacher.  They do not say that the applicant has to be unfit to do any teaching job.
25. There is the possibility that Mrs James was teaching when she was unfit to do so.  But the simple fact that she was teaching does not mean that she was fit to serve as a teacher.
26. The circumstances I have referred to above would be exceptional.  The point is that applying a hard and fast rule that any person doing full time teaching, whatever its duration and whatever the work, must automatically at that time be fit to serve as a teacher is not consistent with the regulations.  I have no criticism of TP for using the full time test and for presenting it as being determinative.  In almost all cases it would be and it may be a practical approach to present it as such.  But TP must at least pause to consider the particular case, and particularly so when the decision may result in a substantial overpayment and possible hardship.
27. When TP found out that Mrs James was working as a teacher (and as the Council included her on annual returns it should not have taken TP five years to establish from those returns that this was the case), TP should have considered all the evidence and decided whether when Mrs James worked full time, she was no longer unfit to serve as a teacher (as distinct from being fit to teach.)
28. For the above reasons I uphold the complaint against TP.  The Directions which follow reflect the fact that, if Mrs James was in fact unfit to serve as a teacher in 2001, her pension should have continued (subject to the annual earnings margin), and so she would not have needed to make a fresh application in 2007, under stricter criteria.
29. I have not decided, because it may be unnecessary, whether Mrs James has a legitimate defence against the recovery of past overpayments, or if she has suffered any injustice as a result of the Council’s failure to send TP a form TR6.  There may be available defences against recovery (for example on the basis that the money has been spent irrecoverably on a reasonable reliance that she was entitled to it), since I consider that TP could have identified at a much earlier stage that Mrs James had returned to teaching.  I may deal with these questions at a later stage as a separate complaint if it becomes necessary to do so.
Directions
30. TP shall as soon as is practicable decide, taking into account all relevant factors as explained above, whether Mrs James was fit to serve as a teacher from January to August 2001.  This decision, being necessary to redress the maladministration I have found, shall be made as if under the regulations in force at the time rather than as if she had reapplied now.
31. If TP decides that Mrs James was not fit to serve when she worked full time, then her pension is to be reinstated from January 2001, having regard to the annual earnings margin, and TP is to cease demanding repayment from Mrs James and refund any repayments already made by her.
32. If TP finds that Mrs James was fit to serve as a teacher from January to August 2001, then repayment of the amount due from Mrs James is to be spread over at least five years (being the period that TP was aware from annual returns that Mrs James was working as a teacher).
TONY KING

Pensions Ombudsman

16 September 2009
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