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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	Mr D J McDonald

	Scheme
	McDonald Insulation Retirement Benefit Scheme

	Respondents
	Trustees of the McDonald Insulation Retirement Benefit Scheme ( the Trustees) 


Subject

Mr McDonald’s complaint is that the Trustees:

· would not sign documents relating to his retirement and the release of his pension until he resigned as an employee and director. This caused delay in the transfer of his pension fund;

· falsely accused him of misappropriating funds from the Scheme;
· refused to undertake a second valuation of a property asset of the Scheme; and 
· made decisions regarding the Scheme without his involvement ;

as a result he has suffered distress and inconvenience and financial loss to his pension fund. 

The Deputy Pensions Ombudsman’s determination and short reasons

The complaint should be upheld in part against the Trustees as Mr McDonald was entitled to receive interest on his share of the pension fund from 25 April 2007 to 25 June 2007.

DETAILED DETERMINATION

Material Facts

1. The Scheme was established in 1994 as a small self administered scheme under a Definitive Trust Deed. The principal employer is McDonald Brown Limited (the Company) and the first trustees (who were also the managing trustees) were the parties to this complaint. Benefits were to be paid in accordance with a policy provided by Suntrust Limited which was the Special Trustee of the Scheme.
2. Mr McDonald was an employee and a director of the Company from its inception in 1973 until his retirement from the Company and resignation as a trustee on 27 June 2007, at the age of 58. The Trustees were also directors of the Company.
3. Mr McDonald was responsible for carrying out the day to day running of the Scheme until October 2006 when he was asked to take garden leave from the Company due to family differences. The other trustees and members of the Scheme were his brothers and sister.
4.  With a view to his pending retirement which was, initially, to be at the end of February 2007, Mr McDonald suggested to the Scheme Accountant (the Accountant) and the independent adviser to the Scheme (the IFA) that a second valuation of the Company’s premises at Beckton, which was an asset of the Scheme, should be carried out.  A professional valuation had been carried out in December 2006. The Accountant consulted Axa Sun Life Services plc (Axa) (which had taken over as Special Trustee) to establish whether Mr McDonald had a right to make this request and whether the Trustees were responsible for arranging this.  
5. Axa replied that Mr McDonald could make the request and that it was for the managing trustees as to whether they deemed it necessary. If they did then it would be their responsibility to arrange this. However Axa advised that it be pointed out to Mr McDonald that the previous valuation had been completed by an independent professional body.   

6. On 19 February one of the Trustees wrote to the Accountant to say that he and the other managing trustees felt that the most recent valuation was realistic and that another valuation was not required. This gave the Market Capital Value as £1,025,000 and the Market Rental Value as £76,000 as at 1 April 2006 and £1,100,000 and £81,000 as at 21 December 2006.

7. On 7 March the IFA had a meeting with the directors of the Company (without Mr McDonald being present) at which Mr McDonald’s retirement was discussed. The matters discussed were confirmed in a letter to them. This records that the IFA had discussed with Mr McDonald the process by which the funds would be realised for his retirement, that there would be sufficient funds in the Treasurer’s account to meet the payment, that on the next renewal date on 14 March 2007 the amount of £600,000 would be held on 7 day notice in preparation for the pay out of benefits, whilst the remaining funds could attract a higher rate on the Treasurer’s account. The IFA also confirmed that Mr McDonald’s request for a second valuation had been discussed at the meeting and that the Trustees had agreed that this would be acceptable if he also agreed to accept the valuation if it was lower than the earlier one. The IFA said he had discussed this with Mr McDonald but that he wanted the higher valuation to be used.

8. On 30 May 2007 the Trustees signed a letter ( as directors) addressed to Mr McDonald in which they apologised for making it a condition that he resign as a director of the Company before they would agree to release his pension. They withdrew the condition and said that they realised this was an unacceptable condition but always felt the two were to go “hand in hand”.  It seems that they had earlier refused to release Mr McDonald’s pension unless he resigned as a director and that this had been communicated to him by the Accountant on 16 May 2007.
9. On 31 May Mr McDonald wrote to the directors of the Company saying that as soon as his pension benefits of £721,262.08 were received from the Scheme by his pension provider he would withdraw his complaint to this office (although he had contacted this office for information in 2007 he had not, in fact, made a complaint) and to the Pension Advisory Service and resign as a trustee and as an employee of the Company.  He confirmed that he was aware that the funds had been put on Treasurer’s deposit for one month and would not become available until 25 June. 

10. On 29 June Mr McDonald wrote to the directors to say that:

 “..now that my pension benefits have been transferred to Skandia I confirm the following: a) I have withdrawn my complaint to the Pension Advisory Service and Ombudsman b) Will now resign as a trustee from the McDonald Insulation and Maintenance retirements benefits scheme and ……c) That I resign as an employee of McDonald Brown Ltd with immediate effect and I would be grateful if you would forward my form P45 accordingly. Finally I still hope that we can reach an amicable agreement regarding my resignation as director and the valuation of my shares.”

11. Until his retirement on 29 June 2007 Mr McDonald continued to receive a salary of £7,500 gross (£750 x 10 months) plus dividends payable in November 2006, March and June 2007 totalling £35,700. 
12. At a meeting on 8 August 2007 (after his retirement and resignation as a trustee) at the Company’s offices, Mr McDonald says that one of the Trustees alleged that he stole £200,000 from the fund. This was at a disciplinary meeting which he attended with his son.
13. A recent valuation of the property as at 6 April 2008 was unchanged from December 2006. 

14. According to information received from the Accountant, Axa certified that Mr McDonald’s share of the Scheme funds amounted to £721,262.08 as at 25 April 2007. This was made up of the freehold value of the property at Beckton (£1,100,000) and funds of £1,100,845.33, of which his share was 25%, and an individual Sun Life policy valued at £171,050. 
15. The funds necessary to pay Mr McDonald’s benefits were placed on a 7 day notice account , from 25 April until 25 May (apart from the proceeds of his life policy which were only placed on deposit on 2 May) and then on one month’s  Treasurer’s deposit account.  The Accountant has confirmed that Mr McDonald received none of the interest on these funds from 25 April to 25 June which he has calculated as amounting to £3,805.07. Nor did Mr McDonald receive the rent paid by the Company on 1 May and 1 June 2007. 

Summary of Mr McDonald’s position
16. He was not invited to any trustee meetings or informed of any decisions made by the Trustees between October 2006 and June 2007.

17. He ran the Scheme for over 25 years with the objective of providing a good pension for himself and his siblings.

18. He believed that a second valuation of the Company’s premises should have been carried out, as at April 2007, as this would have been more realistic than the last valuation given that the freehold commercial market was more bouyant due to the shortage of this type of property and the Olympic relocations. He was not consulted by the Trustees when they made their decision.

19. He had consulted a well known and local area specialist commercial estate agent and valuer in Barking who told him that commercial property in the Beckton area had and would rise significantly in 2007 due to the general shortage in this location and demand from companies seeking relocation to the area from the 2012 Olympic site in neighbouring Stratford.

20. He does not think that he ever stated that he would not accept the new valuation whatever the outcome, clearly because he believed that a valuation carried out nearer to his eventual retirement date would be more beneficial to his pension fund.

21. A scurrilous and unacceptable accusation was made against him regarding the theft of a large sum of money from the Scheme which caused him much distress.

22. He has suffered a loss as a result of the delay by the Trustees between May and 25 June 2007 and as a result of their refusal to agree to a further valuation of the property element of the pension fund that would more accurately have reflected the value of the property at the time of his retirement in June 2007. He does not feel that the dividends and salary he received during this period have any relevance to his pension complaint.    

Summary of the Trustees’ position 
23. Originally, Mr McDonald went in garden leave at the end of September 2006 with a view to retiring at Christmas. For one reason or another, but not through any fault of theirs, this date was put back and Mr McDonald continued to be paid through the Company.
24. It is acknowledged that one of them did threaten that Mr McDonald would only receive his pension if he resigned as a director but this was out of frustration due to his changing his mind in respect of his retirement and his pension benefits.  However, they have all apologised to Mr McDonald. 
25. They did not refuse to carry out a second valuation. They gave the matter some thought and asked the Accountant to clarify the matter with Axa. At the end they did not deem it necessary because the valuer was the same person who had always been the person appointed by Mr McDonald and because they understood that Mr McDonald was not prepared to accept the valuation if it was lower than the last one.  Another trustee has recently taken his retirement benefits and the latest valuation is for exactly the same figure.
26. They deny that they have caused Mr McDonald distress and inconvenience or financial loss. There was a slight delay in paying him his benefits as the money was placed on Treasurer’s deposit for one month because of his indecision as to whether he was going to retire or not. In the meantime he was receiving his salary. In all, between October 2006 and the end of June 2007 he received £35,700 from the Company in net dividends and £7,500 gross in salary. 
27. Dividends were declared and paid to the directors in lieu of salary to reduce national insurance payments and they were in effect a form of salary which Mr McDonald received in his capacity as an employee and director and not as a shareholder. Since June 2007 the directors have not voted themselves dividends in lieu of salary. This information has been confirmed by the Accountant.
28. The only other decision taken by them during this period was how long to roll over the Treasurer’s deposit.
29. They have no recollection or record of an allegation of theft being made. They suggest that there might be confusion with a claim made by one of the Trustees in the heat of the moment blaming Mr McDonald for the loss on one of the portfolio’s which it was his decision to invest in. One of the other Trustees also felt it was grossly unfair that his pension pot was smaller than Mr McDonald’s.
Conclusions

30. The Scheme was a family run scheme relating to a family run business and it is clear that there was an ongoing family dispute which led to long running discussions regarding a retirement date for Mr McDonald. Although aspects of Mr McDonald’s complaint may need to be viewed against this background, I can only consider his complaint in so far as it concerns the administration of the Scheme.

31. Mr McDonald’s claim that he was accused by one of the Trustees of stealing funds from the Scheme was made after his resignation as a trustee when he was no longer a member of the Scheme. It was made at a heated disciplinary meeting involving his son and in my view had more to do with the breakdown in family relations than with the administration of the Scheme. 

32. Mr McDonald says that between October 2006 and June 2007 the Trustees made decisions without his involvement. Under section 32 of the Pensions Act 1995, a decision made by the majority of the trustees is binding unless the Scheme provides otherwise. The Scheme rules make no provision as to how decisions of the Trustees are to be reached. Section 32 therefore applies and it follows that the Trustees’ actions in this regard do not amount to maladministration.

33. The Trustees took advice as to whether or not they needed to agree to Mr McDonald’s request for a more up to date valuation. They were advised that it was a matter for them. Having considered the matter they agreed to Mr McDonald’s suggestion, provided that he agreed to be bound by the valuation even if it was lower then the previous one. The IFA reported his understanding of what Mr McDonald had told him. This was that he would only agree to be bound by the new valuation if it was higher. Whether or not this was what Mr McDonald said, the issue for me concerns the Trustees’ actions. Given the information reported to them I see no reason to criticise their decision.

34. As a result of the delay in completing the arrangements for his retirement Mr McDonald says that he suffered a loss of interest on money held on deposit and loss of rental income from the property element of the fund. As the record of the meeting in March 2007 makes clear there were sufficient liquid funds available to pay Mr McDonald his entitlement, which included his share of the property. His share of the Scheme funds was certified by Axa on 23 April 2007 as amounting to £721,262.08. Initially these funds were placed on 7 day notice. However, the Trustees decided to place all of his share of the fund plus the proceeds of his policy on 1 months Treasurer’s deposit account on 25 May with the result that they could not pay him his benefits until the notice period had expired. This was sensible as it avoided the need to remember to renew the account each week pending agreement as to the exact date of Mr McDonald’s retirement. I do not think that the Trustees were at fault in taking this step.

35. In the interim and until his benefits were paid out on his retirement, Mr McDonald, as a member of the Scheme, was entitled to receive interest on his share of the fund as well as on the proceeds of his policy.  As an employee he was also entitled to receive his salary.  However, he was not entitled to receive any income from the property as the value of his interest in the property was included in the figure certified by Axa and on which I have found he was entitled to receive interest. Mr McDonald agreed, in his letter of 31 May to the money being placed on deposit and cannot now go back on that agreement. 
36. Given the background to the complaint I do not considerate appropriate to make any award for the distress which Mr McDonald felt at the way his membership of the Scheme came to an end. 

Directions   

37. I direct that the Trustees pay Mr McDonald, within 28 days of today’s date,  £3,805 together with interest calculated at the base rate for the time being quoted by the reference banks from 25 June 2007 to the date of payment. 
JANE IRVINE
Deputy Pensions Ombudsman 

3 February 2010 
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