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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	Mrs C Boughton 

	Scheme
	The Bell & Clements Group Pension Scheme (the Scheme)

	Respondents
	Punter Southall
The Trustees of the Scheme


Subject
Mrs Boughton’s complaint is that on receipt of a Pension Sharing Annex (the Annex) following her divorce Punter Southall and the Trustees unreasonably delayed: 

· the provision of information about the Scheme, her options and pension credit;
· the disinvestment of Scheme funds; and
· the payment of her pension credit transfer to Scottish Life. 
The Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against Punter Southall for causing unnecessary delay both in the provision of information to Mrs Boughton and in the payment of her pension credit to Scottish Life. 
The complaint should not be upheld against the Trustees.

DETAILED DETERMINATION

Material Facts
1. Mr Boughton’s benefits under the Scheme were primarily on a defined benefit basis with a small money purchase element. The Scheme’s assets are invested with Legal & General and Scottish Widows (defined benefit element) and Standard Life (money purchase element). Punter Southall are the Scheme’s Administrator and Actuary.  

2. On 30 November 2006, in connection with divorce proceedings, Punter Southall provided the Trustees with a figure for Mr Boughton’s cash equivalent transfer value (CETV) at 29 November, being £218,164, split £211,543 defined benefit and £6,621 money purchase.

3. On 5 December, Tunbridge Wells County Court made a pension sharing order under Part IV of the Welfare Reform and Pensions Act 1999.

4. On 15 December, Evans Main, solicitors, acting on behalf of Mr Boughton, faxed Punter Southall a ‘Pension Inquiry Form’ intended to provide the information needed when a pension sharing order may be made. Punter Southall completed the form and faxed it back to Evans Main on 20 December. 

5. According to Evans Main the Court issued the sealed Consent Order (in which the pension sharing order and the Annex were incorporated) in late January 2007. The Trustees received the Annex from Evans Main on 24 January and sent a copy of the Annex to Punter Southall, who received it on 25 January.

6. The Annex said that 61.13% of the cash equivalent value (CETV) of Mr Boughton’s benefits in the Scheme was to be transferred to Mrs Boughton, and that the cost of implementing the pension sharing order was to be equally split between Mr Boughton and Mrs Boughton.

7. A box marked “External Transfer”, one of two boxes in Part ‘F’ of the Annex was blocked out to indicate whether Mrs Boughton had a preference for an internal or external transfer of the pension credit . (On inspection it seems that it may have been completed with a tick or cross which was then scrubbed out). 

8. Based on the form, the Trustees assumed Mrs Boughton was seeking an external transfer. Punter Southall assumed the Trustees would anyway require Mrs Boughton to take an external transfer rather than allow her the option of an internal transfer.

9. On 31 January, Punter Southall received an email from Mrs Boughton’s father, Mr de Vos, chasing information that he said he had had requested on behalf of Mrs Boughton in a 2 January email. That email appears to have been incorrectly addressed and Punter Southall say they did not receive it. In it Mr de Vos requested “a copy of the Actuarial Valuation Report, Scheme Rules, Benefit Statement, existing and projected”…so that Mrs Boughton could “seek professional advise [sic] on this matter”  

10. On 1 February, Punter Southall emailed Mr de Vos acknowledging receipt of his    email and notified him they would be “writing directly to your daughter before the end of next week to provide full details of the benefits involved and the options available to her”. 
11. Punter Southall in fact wrote to Mrs Boughton on 23 February.  They acknowledged receipt of the Annex, advising that they would confirm the implementation charge for executing the Order once the amount had been decided by the Trustees. They said the pension credit (which was stated not to be guaranteed) was £133,363 (that is 61.13 per cent of Mr Boughton’s CETV previously calculated for the Trustees on 29 November 2006).  They asked for her birth certificate and enclosed a ‘Spouse’s Information Form’ and ‘Receiving Scheme Undertaking’ (RSU) for completion and return. 

12. On 26 February, Punter Southall emailed the Trustees asking what their approach on the implementation charge was and whether they wished to offer Mrs Boughton the option of an internal transfer.

13. On 2 March, the Trustees told Punter Southall that Mrs Boughton would have to take an external transfer. They said that for implementing the pension sharing order Mr Boughton and Mrs Boughton “a middle of the road approach seems to be favoured”.

14. On 4 March, Mr de Vos emailed Punter Southall the completed ‘Spouse’s Information Form’ and a copy of Mrs Boughton’s birth certificate (original sent in the post), asked why the processing of the Annex could take four months, and again chased for the information requested in his 2 January email (which Punter Southall received on 31 January).  He said:
“This information is urgently needed in order that my daughter can obtain independent professional advise [sic]. (leave with you, transfer etc). In-turn it is preventing other parts of the Consent Order from being implemented”.

15. The next day, Punter Southall emailed Mr de Vos.  They said that in the 23 February letter they had provided all of the information they could at the time and that although the Trustees had responded to them on “The question whether to transfer the pension entitlement or receive a credit within the Scheme…” one further matter required resolution with the Trustees before they could update Mrs Boughton, which they hoped to be able to do prior to the end of the week.
16. An internal email note made by Punter Southall on 8 March, following a telephone conversation with the Trustees presumably settling the further matter referred to in the reply to Mr de Vos of 5 March, says: 
· they should proceed with the “middle of the road” charging structure and Mrs Boughton’s share of the fee should be deducted from her external transfer.  
· If it was a difficult or a long-winded process to transfer part of Mr Boughton’s deferred annuity with Scottish Widows, it was likely that the Trustees would elect to disinvest from Legal and General. 
17. On 11 April, Punter Southall wrote to Mrs Boughton (the letter was incorrectly dated 11 March 2007). The letter:
· advised the charge for implementing the Annex and asked Mrs Boughton  whether she wished her share to be deducted from the value of her pension credit;
· told her that the Trustees had decided not to offer her an internal transfer into the Scheme and requested that she arrange for her pension provider to complete and return the enclosed RSU;
· confirmed her external transfer value (£136,274) at the date of the decree absolute (7 December 2006), not guaranteed;
· said that they were required to implement the Annex within four months of receiving “your completed form, although we will do everything possible to conclude the matter prior to this deadline”.

18. Mrs Boughton subsequently decided that her transfer should be paid into a personal pension arrangement with Scottish Life.

19. There is a statutory implementation period for pension sharing orders.  They must be completed within four months of the relevant information being provided to the person required to carry them out.  In this case the implementation period commenced on 12 June, when Punter Southall received the completed RSU from Scottish Life.
20. On 2 July the Trustees told Punter Southall that the portion of Mrs Boughton’s transfer value derived from Mr Boughton’s defined benefit CETV should be wholly financed by disinvesting from Legal and General’s UK Equity Index fund.
21. On 4 July, Punter Southall asked Standard Life to provide the current fund value of Mr Boughton’s money purchase benefits. The value was provided on 10 July. This date was used as the valuation date of Mr Boughton’s CETV (defined benefit plus money purchase). Mr Boughton’s CETV was £185,002.
22. On 31 July, Punter Southall wrote to Mrs Boughton. They said:
· the external transfer value  was £112,430, being 61.13% of Mr Boughton’s CETV at 10 July less £662.50 implementation charge;
· the reduction against the earlier figure was due to a rise in government bond yields which had reduced Mr Boughton’s defined benefit CETV.
· arrangements were under way for the disinvestment of funds and they would write again when her pension credit had been paid to Scottish Life.
23. On the same day, Punter Southall emailed the Trustees saying much the same as they had said to Mrs Boughton.  They asked the Trustees to arrange the disinvestment of funds with Legal and General (£108,404) and advised that they would arrange for the disinvestment of funds with Standard Life (£4,688).
24. The Trustees wrote to Legal and General on 9 August and £108,404 was telegraphically transferred to the Scheme’s bank account by Legal and General on 15 August.
25. Punter Southall prepared a letter to Standard Life on 22 August, which the Trustees counter-signed and posted on 23 August. Standard Life’s cheque for £4,688 was received by Punter Southall on 17 September.

26. Punter Southall issued a cheque for £112,430, payable to Scottish Life, to the Trustees for signing. 

27. Scottish Life applied the cheque’s proceeds to Mrs Boughton’s personal pension on 22 October.  The details of invested funds and units purchased are in the Appendix. 
Summary of Mrs Boughton’s position

28. The funds could have been disinvested in preparation for payment.

29. The Respondents should:

· compensate her for the difference between her transfer value paid and its value on 1 February 2007;
· pay interest from 1 February 2007 to the date Scottish Life received her transfer value; and

· refund the implementation charge of £662.50 
Summary of Punter Southall’s position   

Disinvestment of scheme Assets

30. Ninety-six per cent of Mrs Boughton’s transfer value was derived from Mr Boughton’s defined benefit CETV. The amount would not have been affected by the timing of any disinvestment into cash or any other fund, because it was not based on the underlying value of investments.
31. It would have been inappropriate for the Trustees to disinvest funds before Mrs Boughton’s transfer value was confirmed on 31 July. 

32. The Scheme is small and so the cash available is normally low. It was therefore necessary to disinvest Scheme assets, which required the completion of a number of steps.
33. Unfortunately, Mrs Boughton’s transfer value was confirmed when “all processes at Punter Southall and at the investment managers” were likely to take longer because of the “expected summer holiday plans of staff at these organisations”.
Provision of Information

34. Punter Southall deny that they took an unreasonable time to provide information about the Scheme or Mrs Boughton’s transfer entitlement.

35. Punter Southall did not receive Mr de Vos’ email of 2 January until 31 January. 

36. Whilst they accept that they should have written to Mrs Boughton within 21 days  of receiving the Annex (rather than within 21 working days), this was a minor error and had no impact on the time taken to complete Mrs Boughton’s transfer.  
37. Their letters dated 23 February and 11 March 2007 (actually 11 April) provided Mrs Boughton with sufficient information to take advice on where to take her transfer. 

38. Whilst they probably took three to four weeks to relay the Trustees’ decision that Mrs Boughton would have to take an external transfer, this did not constitute a breach of any disclosure deadline. 
Transfer of funds to Scottish Life

39. The transfer was paid to Scottish Life and banked within four months of the Implementation Period.
Mrs Boughton’s claimed loss

40. Mrs Boughton has no entitlement to a transfer value calculated on 1 February 2007. 

41. The Annex awards Mrs Boughton 61.13 per cent of Mr Boughton’s CETV, but it does not state a monetary amount. The Trustees duly paid to Scottish Life 61.13 per cent of Mr Boughton’s CETV at the valuation date (10 July 2007). “There was no entitlement to purchase a set number of units in a range of asset classes through Scottish Life”.
42. Mrs Boughton’s transfer value could not be paid before 12 June 2007.

43. The valuation date (to calculate Mrs Boughton’s pension credit) was chosen and the transfer subsequently paid within the four month Implementation Period specified by legislation. Punter Southall are at liberty to choose any valuation date within the four month Implementation Period.
44. The implementation charge deducted from Mrs Boughton’s transfer value was calculated ‘in line’ with the National Association of Pension Funds’ charging structure for implementing such orders. The Annex specified that the charge should be split equally between Mrs Boughton and Mr Boughton. It is therefore unreasonable that Mrs Boughton should be refunded her share of the charge.   

45. As a gesture of goodwill Punter Southall are prepared to pay Mrs Boughton £1,000 for distress and inconvenience caused.
Summary of the Trustees’ position

Disinvestment of scheme Assets
46. The Trustees are not required under the legislation to guarantee the CETV amount used in determining the split of assets upon divorce. 

47. Mrs Boughton’s external transfer could not be calculated until 12 June 2007, by which time gilt yields had already risen.
48. In a defined benefit arrangement the timing of the disinvestment is irrelevant to the amount of pension credit that has to be paid. The Trustees have no control over gilt yields.
49. Once Mrs Boughton’s pension credit had been determined the investment risk rested with the Scheme.
Provision of Information
50. The Trustees were unaware of the details of the Order until 24 January 2007.

51. After reading the Annex, the Trustees assumed Mrs Boughton wished to take an external transfer.

52. Shortly after Punter Southall made them aware that they needed to make a decision (as to whether Mrs Boughton should be offered an internal transfer) it was made and notified to Punter Southall. 

53. Punter Southall’s subsequent delay in notifying Mrs Boughton of their decision did not result in a reduction in Mrs Boughton’s transfer value.
54. It took two months for the RSU to be returned and it was during this period that gilt yields moved sharply higher.

Transfer of funds to Scottish Life
55. The transfer was completed within the four month deadline permitted by legislation.

56. Instructions to disinvest Scheme assets were sent to Legal and General and Standard Life in reasonable time.

57. Punter Southall were responsible for the three week delay before the cheque was sent to Standard Life. 
Conclusions

58. Mrs Boughton is not entitled to a pension credit calculated on 1 February 2007.  She was entitled to 61.13% of Mr Boughton’s CETV at the time the order was implemented.  However, if there was maladministration leading to unnecessary delay in implementation Mrs Boughton could be compensated for that.

59. The four month Implementation Period prescribed in the Act is a maximum period. Whilst Mrs Boughton’s external transfer was executed just within this period, my view is that there were unnecessary delays caused by Punter Southall that have caused Mrs Boughton a financial loss.
60. The fully completed Annex (stating the percentage of Mr Boughton’s CETV to be transferred to Mrs Boughton) was not received by the Trustees and Punter Southall until the latter part of January 2007.
61. It would appear that Mr de Vos’ email of 2 January 2007 was incorrectly addressed to Punter Southall.  In any case I am satisfied that Punter Southall did not receive it until Mr de Vos sent it again appended to his email (of 31 January). 

62. Mrs Boughton wanted to consider the options of either an internal or external transfer of her pension credit. Punter Southall seem to have assumed that the Trustees would not permit an internal transfer, and issued a RSU to Mrs Boughton with their letter of 23 February.  But they did not tell Mrs Boughton that she could not transfer internally (even if they assumed it.)  And they did not specifically raise the question with the Trustees until 26 February. 
63. I can see no reason why Punter Southall could not have notified Mrs Boughton of the Trustees’ decision on 5 March. Instead they advised Mr de Vos that one further matter required resolution before they could communicate further details to Mrs Boughton. However, their subsequent consultation with the Trustees concerned the implementation charge and from where the disinvestment of Scheme assets was to be taken to fund Mrs Boughton’s transfer. Neither matter materially affected the Trustees’ decision of 2 March. The delay in telling Mrs Boughton that an internal transfer was not available from 5 March to 11 April amounts maladministration by Punter Southall.
64. Punter Southall received the completed RSU from Scottish Life on 12 June.  Removing the period of delay, the RSU would have been received by Punter Southall on 4 May.
65. Following receipt of the RSU, Punter Southall took 16 working days before they asked Standard Life for the current fund value of Mr Boughton’s money purchase benefits. My view is that Punter Southall should have made their request no later than five working days after receiving the RSU. 

66. Standard Life took 4 working days to provide Punter Southall with the requested amount.

67. The Act allowed Punter Southall to specify in writing a date within the Implementation Period as the valuation date. In practice they chose the date when the they were told by Standard Life what the value of the money purchase benefits was 9without specifying it in advance).  The Act would not be justification for them to have chosen an arbitrary future date.  In my judgment, if Punter Southall had not delayed matters, they would have chosen, more likely than not, a valuation date of 17 May, rather than 10 July (that is 4 May plus 16 working days plus the 4 working days). Punter Southall have told my office that Mrs Boughton’s pension credit on 17 May 2007 would have been £118,718. 

68. Punter Southall took 15 working days to calculate Mr Boughton’s CETV (defined benefit and money purchase elements) and notify Mrs Boughton of her transfer value. I consider the time taken by Punter Southall was not unreasonable.
69. On 1 August, Punter Southall notified the Trustees of Mrs Boughton’s pension credit, asked the Trustees to request the disinvestment of funds from Legal and General and said they would request the disinvestment of funds from Standard Life.

70. The Trustees wrote to Legal and General on 9 August and Legal and General telegraphically transferred the requested amount into the Scheme’s bank account on 15 August.

71. By contrast, Punter Southall did not email the Trustees a letter for them to countersign and send to Standard Life until 23 August. Standard Life’s cheque was received by Punter Southall on 17 September (20 working days later).
72. I do not think that the fact that it was a holiday period ought to have affected matters from Mrs Boughton’s point of view. Punter Southall should have been quicker, and as a measure of a reasonable time I consider that Punter Southall should have emailed their letter to the Trustees by 9 August, being six working days - the same time it took the Trustees to write to Legal and General. 
73. If this had happened the Scheme would have received Standard Life’s cheque on 13 July (that is 17 May plus 15 working days plus 20 working days plus 6 working days).
74. Allowing one working day for the cheque to be banked, it then took Punter Southall 17 working days to raise and send the transfer cheque to the Trustees for signing. Punter Southall say a large number of changes in their personnel meant that the cheque could not have been issued sooner to the Trustees. But again that is no concern of Mrs Boughton’s. I consider that Punter Southall should not have taken longer than 3 working days to issue the cheque to the Trustees.
75. Scottish Life invested Mrs Boughton’s transfer value nine working days later. Without the delays, Mrs Boughton’s transfer would have been invested on 31 July (that is 13 July plus 3 working days plus 9 working days), rather than on 22 October.
76. A comparison of the units actually purchased in Mrs Boughton’s policy on 22 October with the units that would have been purchased on 31 July is in the Appendix, which also shows the resultant shortfall. I am of the view that if Mrs Boughton’s transfer value had been paid on 16 July she would, more likely than not, have invested it in the same funds and in the same proportions that she actually did.
77. I uphold the complaint against Punter Southall for the reasons given above. My Direction below is that Punter Southall should pay Scottish Life the amount needed to purchase the additional units. 
78. I do not consider that the Trustees materially contributed to any of the delays and I do not uphold any aspects of the complaint against them.

Directions   

79. I direct that within 21 days of this determination, Punter Southall should obtain from Scottish Life the current purchase cost of securing the ‘Units Shortfall’ as shown in the Appendix. Within 14 days of receiving this information Punter Southall should pay this sum to Scottish Life for investment in Mrs Boughton’s policy.
TONY KING
Pensions Ombudsman
22 September 2009
Appendix 

	Fund


	Investment 

Amount (£)
	Unit Price

22/10/07
	Units Purchased
	Investment 

Amount (£)
	Unit Price

31/7/07
	Units Purchased
	Units Shortfall

	Property


	28,107.50
	893.00
	3,147.536
	29,513.88
	913.00
	3232.626
	85.091

	SL Corporate Bond
	16,864.50
	132.40
	12,737.538
	17,708.33
	131.70
	13,445.957
	708.418

	SL Asia Pacific Core Plus (Inv Perp Asia)
	11,243.00
	130.80
	8,595.566
	11,805.55
	116.60
	10,124.828
	1,529.263

	SL UK Income Specialist (Inv Perp UK Eq)
	22,486.00
	120.10
	18,722.731
	23,611.10
	111.50
	21,175.874
	2,453.153

	SL UK Income Core Plus (Artemis Income)
	11,243.00
	109.10
	10,305.225
	11,805.55
	105.00
	11,243.381
	938.155

	SL Europe Specialist (Artemis Europe)
	11,243.00
	112.30
	10,011.576
	11,805.55
	104.60
	11,286.377
	1,274.801

	SL US Core Plus

(Investec American)


	11,243.00
	102.10
	11,011.753
	11,805.55
	97.10
	12,158.136
	1,146.384

	Total
	112,430.00
	
	
	118,055.50
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