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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mr S J Kellie

	Scheme
	:
	Mr Kellie’s EBS SIPP

	Respondents
	:
	Charles Stanley & Co. Limited (Charles Stanley)


Subject
Mr Kellie asserts that, by refusing to pay additional contributions into his SIPP, Charles Stanley have reneged on a promise made by EBS Management plc (EBS) to rectify the underfunding of past final salary benefits.
The Ombudsman’s determination and short reasons
The dispute should be decided in Mr Kellie’s favour because the former managing director of EBS gave an undertaking that the employer contributions payable to Mr Kellie’s SIPP would be calculated by reference to the funding required to provide a 1/60th pension at normal retirement date.
DETAILED DETERMINATION
Material Facts
1. The EBS No 2 Pension Scheme (the No 2 Scheme) was originally a final salary arrangement. In August 1992, EBS (the Principal Employer) wrote to members of the No 2 Scheme informing them that it had decided to amend the No 2 Scheme so that, instead of providing a final salary pension, the previously promised benefits would become “target benefits”. At the date of retirement or leaving the No 2 Scheme, the Actuary would carry out a valuation and, if the funds were insufficient to provide the full final salary benefit, the member would receive a reduced benefit according to the ratio of the No 2 Scheme’s assets to the cost of providing full benefits.

2. EBS became a wholly owned subsidiary of Charles Stanley in 2003.

3. On 28 March 2003, the Managing Director of EBS (Mr D G-S) wrote to Mr Kellie saying that he was,

“anxious to put in place before the end of March, an individual pension commitment such as exists for all members of staff for whom we are paying contributions to staff SIPPs and to replace the more general commitment to pay what we could, when we could, to the No 2 Scheme which EBS made when the rules were amended in 1992”.

4. Mr D G-S explained that, to establish an EBS SIPP, Mr Kellie needed to complete an application form. He also explained that Mr Kellie could not have a SIPP whilst he was a member of the No 2 Scheme. Mr D G-S suggested that Mr Kellie opt out of the No 2 Scheme by means of a letter along the lines of the one he had attached to his letter. He then went on to say that he had asked the Scheme Actuary to “calculate the contribution needed to provide you with a pension of 1/60th of pensionable salary per year of service and also to estimate your transfer value”. Mr D G-S also said that, if Mr Kellie’s transfer value was insufficient to fund his accrued service up to the date of transfer, “then the future contribution rate paid by EBS will take this into account”.

5. Mr Kellie signed a letter addressed to EBS and the Scheme Trustee (EBS Staff Pension Scheme Trustees Limited) stating that he wished to establish an EBS Staff SIPP with effect from 28 March 2003. The letter stated that Mr Kellie understood that “EBS will contribute a percentage of salary payable each year ... calculated by the actuary as the amount needed to fund a pension of 1/60th pensionable salary per year of service after allowing for the transfer value”. It also stated that he understood that “continued payment at this level will be dependent upon the Company’s ability to pay in the years ahead, just as contributions to the No 2 Scheme since 1992 have likewise been limited to the Company’s ability to pay”. 

6. On 2 April 2003, Mr D G-S wrote to Mr Kellie referring to calculations Mr Kellie had provided for the contribution he recommended for the year ending 31 March 2004. Mr D G-S said that the contribution would be subject to adjustment depending upon the transfer value from the No 2 Scheme. He again mentioned that, if the transfer value was “insufficient to secure past service” it would be necessary to increase the contribution in subsequent years. Mr D G-S went on to say,

“As with contributions to the No 2 Scheme, the aim of EBS is to fund to the maximum extent that business conditions permit in order to produce a pension equivalent to the formula used before 1992 in the No 2 Scheme, but there can be no cast iron guarantee that your SIPP (or the No 2 Scheme as amended) will provide such a final salary based pension.”

7. Mr D G-S said that he would ask the Scheme Actuary to review the contribution rate in future years, but was anxious to establish the rates for 2003/04 to coincide with salary reviews and would, therefore, base the rate on Mr Kellie’s calculations.

8. On 16 June 2003, the Trustee of the No 2 Scheme wrote to Mr Kellie informing him of its decision to wind up the Scheme with effect from 22 May 2003. The Trustee said that the reason for this decision was that EBS had ceased to participate in the No 2 Scheme with effect from 28 March 2003 and had terminated its contributions. The Trustee also said that it was anticipated that there would be insufficient funds “to secure the value of each member’s accrued liabilities in full” and that it was likely that Mr Kellie’s benefits would be reduced.

9. Mr Kellie wrote to the Head of Human Resources at Charles Stanley on 29 July 2003. Amongst other things, he mentioned that the contribution currently being paid into his SIPP (23%) was in respect of future service only and that he had been promised that further contributions would be made to cover the underfunding of benefits in respect of his membership of the No 2 Scheme from November 1977 to March 2003. Mr Kellie wrote again on 10 April 2004 saying that his query had not been resolved. He was sent an acknowledgement letter on 16 April 2004.

10. Mr Kellie raised the matter with one of Charles Stanley’s directors in March 2005. In response, he was told that they were “encouraging” Mr D G-S to resolve the matter. The director went on to say,

“From our perspective, this is something for [Mr D G-S] to sort out in the first instance and, indeed, we have “reserved” a reasonable sum pending the resolution of this matter. If he is unable to resolve it, then we will obviously need to get more involved ...”

11. The director mentioned a case, which was with the Pensions Ombudsman’s office, which he said they were hopeful would be defeated, and said that, thereafter, Mr D G‑S would have to reach an agreement with Mr Kellie.

12. In July 2007, Mr Kellie was informed that the assets of the No 2 Scheme were only sufficient to provide 30% of his accrued benefits. He was also told that, in order to reach an agreement with the member who had complained to the Pensions Ombudsman, it was possible that his benefits might be reduced further (to around 26%).

Response by Charles Stanley

13. Charles Stanley submits:

13.1. Prior to EBS being acquired, Mr Kellie was on a higher contribution rate than would normally be offered to new employees; it was agreed to continue funding at the higher rate;

13.2. Since the acquisition, Mr Kellie has benefited from a more generous salary and benefits package, including the payment of discretionary bonuses when market conditions allow;

13.3. Mr Kellie’s opt out of the No 2 Scheme and move to a SIPP was undertaken in the context of an acquisition of EBS being on the cards;

13.4. The purchaser was anxious not to take on a final salary scheme; even one in wind up;

13.5. The transfer of the remaining Scheme members to SIPPs was a credible alternative to speed up the winding up;

13.6. Mr Kellie was not promised materially enhanced pension arrangements, but was asked to move out of the Scheme to facilitate the sale of the business to Charles Stanley and thereby secure EBS’ existence and his long term employment prospects;

13.7. Following the 1999 Deed, the No 2 Scheme ceased to be a final salary scheme and became, in effect, a targeted money purchase scheme;

13.8. The 1999 Deed removed the obligation for EBS to pay the balance of cost of funding the final salary benefits and removed the right of members to have their final salary benefits paid in full if the assets of the No 2 Scheme were insufficient;

13.9. The 1999 Deed amended Mr Kellie’s pension entitlement from an obligation to an aspiration;

13.10. On the basis that it was EBS’ understanding and intention that the No 2 Scheme had been changed by the 1999 Deed, the key question is whether there is anything in the 2003 correspondence to indicate that EBS intended to enhance Mr Kellie’s position so as to turn the funding aspiration into a funding obligation under the SIPP;

13.11. It maintains that EBS was looking to replicate the No 2 Scheme arrangements within the SIPP wrapper;

13.12. With regard to the specific letters, it submits:

28 March 2003 letter

The letter makes clear the limitations of EBS’ contribution liability under the No 2 Scheme by the reference to “pay what we could when we could”;

If it had been the intention to extend the liability, clearer wording would have been used;

Even the statement, “if your transfer value, when it is paid is insufficient to fund your accrued service up to the date of transfer, then the future contribution rate paid by EBS will take this into account” is as consistent with an aspiration to fund accrued final salary benefits as it is with an obligation to do so;

The phrase “take into account” is short of certainty and a clear commitment to full funding would have been drafted differently.

28 March 2003 opt out form

Whilst this document does refer to the fact that EBS will pay the sums necessary to make good Mr Kellie’s accrued final salary benefits, the statement needs to be considered within the context of the letter as a whole;

The letter clearly states, “I further understand that continued payment at this level will be dependent on the Company’s ability to pay in years ahead, just as contributions to the No 2 Scheme since 1992 have likewise been limited to the Company’s ability to pay”;

When looked at in the whole, the wording of the opt out form is consistent with the aspirational nature of the EBS’ commitment to Mr Kellie;

It cannot and should not be viewed as creating a clear contractual obligation to make such contributions in any event.

2 April 2003 letter

There are passages which, if read in isolation, refer to the fact that EBS will pay sums necessary to fund Mr Kellie’s accrued final salary benefits;

This is patently not the case and EBS was simply looking to continue with and mirror its contribution arrangements under the No 2 Scheme;

The letter states, “As with contributions to the No 2 Scheme, the aim of EBS is to fund to the maximum extent that business conditions permit in order to produce a pension equivalent to the formula used before 1992 in the No 2 Scheme, but there can be no cast iron guarantees that your SIPP ... will provide such a final salary based pension”.

13.13. It has submitted a statement by Mr D G-S, which it considers reinforces the view that, on a proper interpretation of the documentation, the Company did not offer Mr Kellie enhanced benefits. Mr D G-S’ statement is summarised below:

· The change to the EBS No 2 Scheme was part of the cost of survival for the Company and no further contributions were made until March 2001;

· By 2000, he had decided to offer staff SIPPs and the employer contribution was to be calculated at the rate they would recommend to clients for a 60th or 80th pension at age 65;

· There was no question of the percentage rate being revised at future dates;
· This was what had been offered to other staff and there was no intention to “something superior”

· Staff members could invest their funds as they chose and no employer would compensate staff for investment loss in a money purchase SIPP;

· His “advice” to Mr Kellies and others to withdraw from the EBS No 2 Scheme did not constitute negotiations;

· He does not accept that Mr Kellie’s withdrawal from the EBS No 2 Scheme amounted to consideration;

· The remaining members of the EBS No 2 Scheme could not expect to benefit from any further employer contributions unless they established a SIPP, which they could not do unless they withdrew from the EBS No 2 Scheme;

· It would have had no effect on the sale of the Company, if they had not withdrawn;

· He does not accept that the March 2003 opt-out form indicates an intention to enter into legal relations; it was necessary for the members to give written confirmation of their intention to opt out;

· The only agreement was in his letter of 2 April 2003 offering the levels of SIPP contributions;

· He issued the April 2003 letter because Mr Kellie was worried about the level of contributions the Company would be committed to pay to his SIPP;

· If the remaining members of the EBS No 2 Scheme had not accepted the offer of staff SIPPs, they would not have been able to benefit from the current level of employer contributions;
· He was acting to protect their interests;

· Reference to the Company’s ability to pay was to its ability to pay the 23%;

· Mr Kellie was a senior pensions actuary and, therefore, could not have misinterpreted the March 2003 letter;

· Mr Kellie did not raise any queries with him at the time;

· When the EBS No 2 Scheme commenced winding up, the employer’s liability was limited to the MFR benefits; he had no intention of or reason to top up the MFR transfer values;

· At the time, he understood that there was a rumour that the Company would take a refund from the EBS No 2 Scheme. He included the reference to taking account of the transfer value in future contribution rates to provide reassurance;

· The Trustees have been negotiating to set aside the 1992 announcement and 1999 Deed in order to allow the EBS No 2 Scheme to enter the PPF. This would mean that members’ benefits would be topped up to 90% of scheme benefits, which is another reason why the Company should not be required to make any further contributions;

· His motivation throughout was not to offer any improvement in pension benefits for the members concerned, but simply to look after their interests;

· He was concerned to eliminate open-ended liabilities and replace them with clearly quantified costs, which could be taken into account in negotiations for the sale of the Company. 
Further submissions by Mr Kellie

14. Mr Kellie states:
14.1. The 1992 announcement and the 1999 deed are not valid;

14.2. The 2003 agreement is not restricted to whatever can be provided by the EBS No 2 Scheme;

14.3. The 1992 announcement was presented as a fait accompli to the members; it was not approved or implemented by the Trustees; it was a contrivance to allow the Company accounts to be signed off;

14.4. There is no record that the Company had decided to wind the No 2 Scheme up in 2000 and he has submitted a statement from a former trustee to this effect; this was first discussed in 2003, when the Company removed financial support;

14.5. He is not expecting the funding shortfall top-up contribution to be reviewed in the future, but he does expect it to include a salary increase assumption;

14.6. He accepts that he is taking on the investment and mortality risks;

14.7. His instructions from Mr D G-S were clear; he was to calculate the future service contribution rates for the SIPPs using the No 2 Scheme final salary formula for service accruing on and after 29 March 2003; the top-up contribution for past service was to be dealt with at a later date;
14.8. His claim was not raised until members had been told about the underfunding in June 2003; an application to the Ombudsman by another member created uncertainty; the matter was raised with Charles Stanley as soon as they took over;
14.9. He does not recall any rumour about the Company taking a refund;

14.10. The Trustees will be expected to take all necessary steps concerning the underfunding before the No 2 Scheme enters the FAS/PPF;

14.11. He has submitted copies of two letters from Mr D G-S to the No 2 Scheme’s Actuary, dated 20 March and 3 April 2003, which refer to the SIPP contribution rate. In the letter of 20 March 2003, Mr D G-S said,

“When we come to the three members who are still in service then we will increase the contributions rate if there is deficiency in terms of transfer values from the present scheme, i.e. they don’t adequately provide for service up to 31st March 2003.”

In the letter of 3 April 2003, he said,

“The plan is that [Mr Kellie and the other two members] will not transfer their benefits out of the No 2 Scheme until the other transfers have been dealt with. We can then enhance their transfers (pro rata) so that all the fund is used up and we wind up the scheme.

[Mr Kellie] will then check the future contributions for [the other two members] and himself on the basis of whether the actual transfer values received in the SIPPS result in a deficiency or surplus on past service.”

Conclusions

15. The key correspondence consists of the letter from Mr D G-S, with attached opt out letter, of 28 March 2003 and his letter of 2 April 2003. I place more reliance on that correspondence than on Mr D G-S’ current statement for the simple reason that, whilst I have no reason to doubt Mr D G-S’ sincerity in his recollections, his statement represents his recollection of events which took place some six years ago. To the extent that his recollections are inconsistent with the documents, I prefer the latter.
16. As Managing Director of EBS, Mr D G-S was negotiating with Mr Kellie to persuade him to leave the No 2 Scheme and take out a SIPP in order to make EBS more attractive to a potential purchaser, i.e. Charles Stanley. He stated that his/EBS’ wish was to put in place an “individual pension commitment” to “replace” the general commitment to pay what they could when they could. Mr D G-S said that he would ask the Scheme Actuary to calculate the contribution needed to provide Mr Kellie with a pension of 1/60th of his pensionable salary for each year of service. The tone of the letter does not suggest that Mr Kellie was merely being offered the same terms as the No 2 Scheme offered. The letter is pitched at persuading Mr Kellie to leave the No 2 Scheme for something more attractive. There is no reference to calculating contributions in the same way as for other staff.
17. Setting aside for the moment the question of past service and the transfer value from the No 2 Scheme, it would have been reasonable for Mr Kellie to take it from the wording of this letter that future contributions to his SIPP would be based on the Actuary’s assessment of the amount needed to fund for a pension of 1/60ths.

18. In view of the fact that the opt out letter signed by Mr Kellie was drafted by Mr D G‑S, it represents, not just Mr Kellie’s understanding of what he was being offered, but also Mr D G-S’ intention. This letter stated that EBS would contribute a percentage of Mr Kellie’s salary each year calculated by the Actuary “as the amount needed to fund a pension of 1/60th of pensionable salary per year of service after allowing for the transfer value”. The only caveat was that payment would be dependent upon the Company’s ability to pay.

19. There is further clarification in Mr D G-S’ letter of 2 April 2003. In this, he said that the aim was to fund “to the maximum extent that business conditions permit” a pension equivalent to the formula used by the No 2 Scheme before 1992, i.e. a 1/60th pension. Although Mr D G-S suggests that the percentage rate of contribution was to be calculated on a one-off basis, he clearly stated in this letter that the Actuary would be asked to review the contributions rates “in respect of future years”.
20. Mr D G-S also stated, in his letter of 28 March 2003, that, if the transfer value from the No 2 Scheme was insufficient to fund Mr Kellie’s accrued service to the date of transfer, future contribution rates would take this into account. Charles Stanley suggests that the phrase “to take into account” lacks certainty. If so, the 2 April letter provided useful clarification. In that letter, Mr D G-S stated that, if the transfer value was insufficient to secure past service, it might be necessary to increase the contribution to Mr Kellie’s SIPP in subsequent years “in order to fund any such shortfall”. The fact that Mr D G-S used the terms deficiency and surplus in his correspondence with the Actuary indicates that the contribution rate was to be linked to a target benefit, since there can be no deficiency or surplus otherwise.
21. It is not straining the language of the respective letters to find that Mr Kellie was promised that the contribution to his SIPP would be assessed by the Actuary on an annual basis and set at the rate needed to fund for a pension of 1/60th of pensionable salary for each year of service, including past service where that was not covered by the transfer value from the No 2 Scheme. Payment of the contribution would be dependent upon EBS’ ability to pay. I stress that it is EBS’ ability to pay the contribution that is the governing factor here not its desire (or otherwise) to pay. To that extent, I would accept that the correspondence described a funding aim/aspiration. EBS was not binding itself to pay more than it could afford. 
22. The distinction is that between the funding of a pension scheme and the ultimate outcome/benefit. For a targeted money purchase arrangement, the sponsoring employer agrees to fund towards such a final salary benefit, but there is no ultimate guarantee that the fund will be sufficient to purchase such a pension. Mr Kellie accepts that he has assumed this risk.
23. I note the reference (in the letter of 2 April 2003) to the fact that there was no cast iron guarantee that the SIPP would provide a 1/60th pension. To my mind, this indicates that, while EBS was promising to fund for such a pension to the extent it could afford to, it would not automatically meet any shortfall resulting from any mismatch between the Actuary’s assessment of what funds were needed over the lifetime of the SIPP (to the extent that EBS could afford to pay those contributions from time to time) and the actual cost of providing the pension. 

24. Charles Stanley suggests that the 2003 correspondence must be read in the context of the No 2 Scheme. It is the case that the No 2 Scheme was a point of reference for the negotiations that took place at the time. However, it is also the case that EBS was trying to persuade Mr Kellie to leave the No 2 Scheme in order to facilitate the sale. It (or, more specifically, Mr D G-S) no doubt wished to make the transfer to a SIPP as attractive as possible in order to secure agreement.

25. I find that EBS made Mr Kellie an offer which he accepted and for which he gave consideration by relinquishing his membership of the No 2 Scheme (to the benefit of EBS). The language of the letters and the fact that Mr Kellie was required to sign and return the opt out letter indicates an intention to enter into legal relations. I find that EBS entered into a contract with Mr Kellie to pay such annual contribution as would be assessed by the Actuary as required to fund for a 1/60th pension in respect of his service since 1977 unless it could show that it was unable to pay such a contribution. I am satisfied that Mr D G-S had both actual and ostensible authority to bind EBS in this way.
26. Whilst it is true that Mr Kellie’s transfer value has yet to be paid, I do not consider that a bar to my determining the nature of the promise he was given in 2003 with regard to the funding of his SIPP by EBS. The promise concerns the mechanics of the funding rather than the actual sums involved.
Directions

27. I now direct that Charles Stanley shall instruct an actuary to assess the contribution which should have been paid into Mr Kellie’s SIPP for the years 2004/05 to date to fund for a 1/60th pension at NRD, taking into account the transfer value available from the No 2 Scheme. Charles Stanley will then assess to what extent EBS could afford to pay these contributions and disclose to Mr Kellie the basis for so doing. Charles Stanley will then arrange for the maximum affordable contribution to be paid to Mr Kellie’s SIPP.
TONY KING

Pensions Ombudsman

7 September 2009
- 1 -


