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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mr S J McGurk

	Scheme
	:
	Royal Mail Pension Plan (the Plan) 

	Respondents
	:
	Royal Mail Pension Trustees Limited (the Trustee)


Subject
Mr McGurk complains that the Trustee failed to properly exercise its discretion under the Trust Deed and Rules of the Plan in distributing the death benefit which arose following the death of his father, Martin McGurk. The Trustee exercised its discretion to award a proportion of the lump sum to Martin McGurk’s partner [Ms M].

The Deputy Pensions Ombudsman’s determination and short reasons

The complaint should not be upheld because Ms M fell within a named class of beneficiary, and the Trustee had all relevant information at its disposal when reaching its decision that Ms M satisfied the criteria for financial dependency. 
DETAILED DETERMINATION

Material Facts
1. Martin Gerard McGurk was employed by Royal Mail and was an active member of the Plan.  

2. Martin McGurk died in service on 8 March 2006. He died intestate and had not completed a form expressing a wish as to how any death benefits should be paid. The lump sum death benefit amounted to £43,449.84. 
3. Following Martin McGurk’s death, Royal Mail’s Pension Service Centre (PSC), on behalf of the Trustee, wrote to the legal advisers (Wilson & Simms), who were acting for the late Mr McGurk’s family, and requested completion of the Plan's "Discretionary Death Benefit: Potential Beneficiaries" form. This form provided information about surviving relatives, potential beneficiaries, and their financial commitments. 
4. Wilson & Simms responded, on 28 April 2006, saying that Martin McGurk was divorced and had a grown up family. The letter stated that he “…was living with his current partner [Ms M] to which there is one infant child and his partner and child appear to be the only dependents at the time of his death…”. 
5. On 11 July 2006, following several reminders from the PSC, Wilson & Simms, returned the form. The form was completed and signed by Mr McGurk but did not name any potential beneficiaries. In relation to the question "Did the deceased leave a widow, widower or partner?" he answered "No".  In relation to the question "Did the deceased leave children?" he answered "Yes" but did not provide any details.  The covering letter stated “We consider this money should be paid to [the] deceased’s estate.” 
6. PSC responded, on 14 July 2006, requesting details of Martin McGurk’s children and copies of their birth certificates. 

7. On 4 December 2006, Wilson & Simms wrote to PSC saying that Martin McGurk was not, as previously advised, divorced. The letter stated that, although divorce proceedings between Martin McGurk and his wife [BM] had commenced, the late Mr McGurk had failed to apply for a Decree Absolute and was therefore still married. The letter concluded:

“…the deceased was in fact a married man and not a divorcee at the time of his death and any arrangement with his then girlfriend was not permanent.

The former wife has now agreed to disclaim all her interest and rights in the deceased (sic) estate in favour of the four children full details of which we have sent you with their birth certificates.”

8. PSC issued a further "Discretionary Death Benefit: Potential Beneficiaries" form for completion and requested sight of the birth certificate of the child born to Martin McGurk and Ms M.

9. On 16 February 2007, Wilson & Simms returned the second form. It was completed and signed by Mr McGurk and named Ms M as a potential beneficiary. In relation to the question "Did the deceased leave a widow, widower or partner?" he answered "Yes".  In relation to the question "Did the deceased leave children?" he answered "Yes" and provided the details of the four children from Martin McGurk’s marriage to BM who, at the time the form was completed, were aged 26, 24, 20 and 16.  
10. On 1 March 2007, PSC wrote to Wilson & Simms asking for confirmation of whether, at the time of his death, Martin McGurk and his wife were divorced, separated or living apart. Wilson & Simms responded, on 5 March 2007, saying that the late Mr McGurk and BM were not divorced but had been living apart for five years.      
11. On 18 April 2007, PSC wrote to Wilson & Simms requesting that they obtain the views of Martin McGurk’s eldest three children and BM, on behalf of herself and her youngest child, as to how the death benefit should be allocated. The letter advised that they were also seeking the views of Ms M on behalf of herself and her child. 
12. Wilson & Simms obtained the required information and, on 9 May 2007, forwarded a statement from the McGurk family to PSC. The covering letter confirmed that, whilst the youngest child still lived with his mother, he was in employment and had not been dependent on Martin McGurk at the time of his death. The statement said:

“…it is our unanimous wish that the assets of the estate of the late Gerard Martin [Martin Gerard] McGurk including the payment from Post Office Pensions should be divided equally between his four children namely…

[Ms M] has no interest in his estate and her two children aged between 15 & 16 are that of a previous marriage to a third party.”
13. On 15 November 2007, Ms M’s legal representative responded to PSC, on her behalf. The information in the letter can be summarised as follows:

13.1. Ms M had been living in the same household as Martin McGurk, as husband and wife, since 1st November 1998;

13.2. there were no children between Martin McGurk and Ms M;

13.3. Martin McGurk had contributed to the household wholly, in particular to the rental payments of £360 per month; 
13.4. Ms M’s earnings are approximately £550 per month and she can no longer afford to make the rental payments;
13.5. a family holiday two years previously had been paid for on Ms M’s credit card and she had only recently repaid the £2,000 that the holiday had cost. 

14. On 19 November 2007, PSC submitted a report to the Trustee setting out the information they had obtained as follows:

“…Martin leaves a widow, [BM] (aged 45 at the date of death), whom he married in 1981 and from whom he was separated, four children by [BM]: [names of children], aged 24, 22, 19 and 15 respectively at the date of death, his parents, three brothers and his partner, [Ms M] (aged 40).
The assets in the estate totalled £14,700, from which the funeral was paid. There are no other liabilities indicated.

A widow’s pension of £2,501 per annum is in payment to [BM] and a child’s pension of £1,188 per annum will be paid for [youngest child] for the period up to his 17th birthday in August 2007….
The solicitor acting on behalf of the McGurk widow and children has advised that the decree nisi was issued. However, Martin, the Petitioner had never applied for the decree absolute, therefore he was still legally married to [BM] when he died. The couple had been living apart for five years before the decree nisi was issued. The solicitor has also advised that there was no matrimonial agreement following the breakdown of the marriage and Martin was providing no support to any of the children. [youngest child] now works and cares for himself, although he still lives with his mother. [BM] had wanted to waive the widow’s pension in favour of her children as she was anxious that it might result in her benefit payments being reduced and her being worse off financially. However, she has since agreed, having been advised that it would not be paid to her children. In respect of the lump sum and the estate, [BM] has waived her interest in favour of her four children. The family has expressed the wish that the lump sum be divided between the four children in equal shares, although they have not provided any reasons for their views, despite being asked to do so. They have suggested that the share for [youngest child] be held in trust for him by the administrator of the estate, [eldest child], and the family’s solicitor until [youngest child] is 18 in 2008.

The solicitor acting on behalf of [Ms M] has advised that [Ms M] and Martin had been living in the same household as husband and wife since November 1998. Martin contributed to the household wholly, including making the rent payments of £360 per month. Since the death, [Ms M]’s income has been reduced since she has been paying the rent herself, in addition to all the other household payments. [Ms M] earns £550.00 per month on average and as a consequence is struggling to pay the rent and other household costs and is therefore applying to the local authority to be re-housed in council accommodation. [Ms M] has also advised that she and Martin had a family holiday approximately two years ago, which [Ms M] paid for on her credit card and that she has only quite recently managed to repay the £2,000 that the holiday cost. (The solicitor for the McGurk family has advised that [Ms M] has two children from a previous marriage, now aged about 15 and 16). [Ms M] has not suggested the share of the lump sum that she considers she should receive, despite a request to do so.

Although we wrote to [Ms M] in April, she did not respond with information until November. In April she replied that Martin’s parents were dealing with his pension affairs. We encouraged her to respond in her own right, since the family’s solicitor had advised that she had had a child with Martin. However, [Ms M] advised in November that she and Martin had no children together.”
15. Having considered the report, the Trustee decided that Martin McGurk’s children, from his marriage to BM, should receive a payment of £4000 each and the remainder of the lump sum death benefit, which amounted to £27,449.84, should be paid to Ms M. 

16. Following the Trustee’s decision BM instigated Stage 1 of the Internal Dispute Resolution Procedure (IDRP) on the grounds that;

16.1. as Martin McGurk’s widow she should have received a share of the death benefit;

16.2. her four children should each have received higher awards;

16.3. Ms M should not have received a share of the death benefit as she was not a relative nor was she financially dependent Martin McGurk. 

17. The Appointed Person provided his Stage 1 IDRP decision on 25 July 2008 as follows:

“.…The RMPP Trustee made the decision not to award you a share of the Lump Sum Death Benefit after taking into consideration all relevant factors provided by all relevant parties, including:

· The statement dated 4th December 2006, where you requested that all your interest and rights in Mr MG McGurk’s estate be transferred to your four children.
· The statement of potential beneficiaries signed by [S] McGurk on 16 February 2007, in which your relationship is described as “Ex-wife”.
· The statement dated 27th April 2007, signed by you and your eldest three children, where you stated your wish that the whole of the pension death benefit be divided between your four children. Within this statement you did not name yourself as a beneficiary.
· The Decree Nisi issued in March 2003, and the statement from Wilson & Simms dated 5th March 2007, that you and the late Mr McGurk had been separated for more than five years prior to the issue of the Decree Nisi.
2. You feel that your four children should have received higher awards.

Mr M G McGurk was a member of Section C of the RMPP and death benefits in this Section are discretionary. Accordingly, within this Section of the Plan any monies are payable totally at the discretion of the RMPP Trustee and therefore do not form any part of a member’s estate. The decision to make a payment of £4,000 to each of your four children was taken only after consideration had been given to the financial dependency of other potential beneficiaries following the death of Mr McGurk. The fact that none of your children were financially dependent on the late Mr McGurk at the time of his death was also taken into consideration.
3. The “unnamed” person should not have received an award because they were not a relative, neither were they financially dependent.

Taking into account all the information provided, by all interested parties, part of the death benefit lump sum payment was made to one or more individuals that the RMPP Trustee deemed to have been financially dependent on Mr McGurk at the date of his death.”   

18. The Stage 1 IDRP decision was upheld at Stage 2. The Stage 2 decision, dated 30 October 2008, concluded: 

“…There were a number of relevant facts considered by the Trustee before reaching its decision….The Trustee understood that Mrs McGurk had waived her interest in the lump sum death benefit in favour of her children. This clearly was one of the “relevant facts” considered by the Trustee. 
Furthermore, the information provided by you as to the breakdown of the marriage and lack of financial support provided by [Martin] and the fact that the children benefited from the estate was also considered, as was the wish that the children should all benefit equally.
…Views from [Ms M] and details of her relationship and living arrangements with Mr McGurk prior to his death were sought and considered by the Trustee…”
Submissions  
19. Mr McGurk’s position can be summarised as follows:
19.1. The information provided in the first form was incorrect and the Trustee should not have taken it into account. The second form was clear that the only dependents were [BM] and the four children.  

19.2. BM waived her interest in the lump sum death benefit in favour of her four children; 
19.3. claims made by Ms M were not verified by the Trustee. Ms M provided no evidence of financial support other than a letter from her solicitor;
19.4. Ms M did not live with Martin McGurk and was not financially dependent on him;
19.5. Martin McGurk lived on his own in the house which he purchased from the rest of his family in 2004. Although he died at Ms M’s home he did not reside there;
19.6. if Martin McGurk had been living with Ms M her state benefits would have been stopped;

19.7. the Trustee failed to verify the financial status of Martin McGurk’s four children;

19.8. the assets of the estate should not have been taken into account as Martin McGurk’s children received no benefit from the estate because “the life policy covering the mortgage on [the] deceased’s house was invalidated…and Alliance & Leicester are presently repossessing the house out of which there will be no asset to the estate”;

19.9. since Martin McGurk’s death it was always assumed the endowment policy would pay off the mortgage on his property. It was after the Trustee had made its decision that the Alliance & Leicester advised that the endowment policy was invalid because of undisclosed information when the policy was taken out and as a result the house was repossessed; 
19.10. it has recently transpired that Ms M retained Martin McGurk’s car, which was worth £5,000 - £6,000, and which she used regularly to drive herself and her children. Some of the family wanted to recover the car but it was agreed she should be allowed to keep it. 
20. The Trustee’s position can be summarised as follows:
20.1. it is entitled to consider all relevant facts, and its discretion is not fettered by any requirement to only consider the final version of events or information provided by potential beneficiaries and their representatives;

20.2. that Martin McGurk owned his own property does not preclude him living at times with Ms M nor does Ms M being in receipt of state benefits preclude Martin McGurk contributing towards the rent;

20.3. the statement that any arrangement Martin McGurk had with Ms M was not permanent, in the letter of 4 December 2006, supports the fact that Ms M was Martin McGurk’s partner immediately before his death;

20.4. that Ms M used Martin McGurk’s car is evidence that she was dependent on him for her and her children’s transport needs and the family’s decision to allow her to retain such a significant asset is indicative of the seriousness and permanency of the relationship between Martin McGurk and Ms M;
20.5. the second version of the form providing details of potential beneficiaries indicated Ms M as a potential beneficiary. It was therefore necessary and entirely proper for PSC to seek to obtain information from Ms M;
20.6. it is entitled to rely on the evidence provided by Ms M’s solicitor and considers that based on the information it received from all parties Ms M did qualify as a dependant as defined in the Rules of the Plan;
20.7. whilst BM is free to make a declaration that she disclaims any entitlement in favour of her four children, the Trustee is not bound by this;
20.8. it was unaware at the time of the decision that Martin McGurk’s children did not benefit from the assets of his estate. On both forms it was stated that the assets of the estate amounted to £14,700. If the information about the life policy and the repossession of the house was known prior to the Trustee’s decision they should have been informed. If, in the alternative, events moved after the Trustee’s decision these events are not relevant facts that the Trustee could have considered before making its decision.  
Conclusions
21. The exercise of a discretionary power can be challenged if there is evidence that the decision maker (in this case the Trustee) asked themselves the wrong questions, failed to direct themselves correctly in law, failed to take into account relevant, or took into account irrelevant, evidence, or reached a perverse decision (ie one which no reasonable decision maker could have taken).  

22. I find no evidence that the Trustee asked itself the wrong question or failed to direct itself correctly in law. The Trustee knew that a lump sum death benefit was payable and the only questions that arose were who were potential beneficiaries and to whom should such payment be made. 

23. Before deciding to whom the lump sum death benefit should be paid, information was sought, on behalf of the Trustee, from Michael McGurk’s three eldest children and his wife, on behalf of herself and her youngest child, all of whom, as Michael McGurk’s widow and children, automatically fell within a named class of beneficiary. Information was also sought from Ms M, who, if she was found to have been financially dependent on Martin McGurk at the time of his death, also fell within a named class of beneficiary  

24. In reaching its initial decision, the Trustee had before it the report from PSC. The report in question was compiled from the information provided in the Discretionary Death Benefit: Potential Beneficiaries forms, information from Ms M’s and the complainant’s legal advisers and from the statement made by the McGurk family in May 2007. Thus, the Trustee was faced with considerable, although often inconsistent, evidence with which to reach a decision as to whether Ms M was financially dependent on Martin McGurk at the time of his death. The information regarding Ms M was that she had shared living expenses with Martin McGurk and, without his financial support, was no longer in a position to pay the rent for the property where she lived, or meet other household costs. I therefore see no reason to say that the Trustee’s decision was flawed: there was sufficient evidence, from both Ms M and her solicitor, to support the view that Ms M met the criteria as regards dependency in accordance with the Rules that govern the Plan.
25. Rule 7 provides that a lump sum death benefit may be paid out, in such proportions as the Trustee in its discretion decides. Having established that BM, Martin McGurk’s four children and Ms M all fell within a named class of beneficiary it was then for the Trustee, in exercise of its discretion, to make the decision as to which of those potential beneficiaries should receive the lump sum death benefit, and in what proportion. The Trustee’s decision was to distribute £4,000 to each of the children, make no distribution to BM and pay the balance, amounting to £27,449.84, to Ms M. 
26. The information in the report given to the Trustee was that BM had waived any right to a share of the lump sum death benefit. Albeit, there is no requirement in the Rules for the widow, or a child, of a deceased member to have been financially dependent on the member at the time of death in order to be a beneficiary, the Trustee was aware that neither BM, nor any of the four children, had been financially dependent upon Martin McGurk at the time of his death. Consideration was also given to the fact that BM was to receive a widow’s pension amounting to £2,377 per annum, a child’s pension of £792.42 per annum was to be paid to Martin McGurk’s youngest child until he reached the age of 17, and the assets of Martin McGurk’s estate, which it was believed amounted to approximately £14,700, was to be shared between the four children. The Trustee was also advised that Ms M had been financially dependent upon Martin McGurk at the time of his death and that she was now unable to pay the rent and other household costs and was applying to the local authority to be re-housed in council accommodation. I conclude that the Trustee's decision to distribute £4,000 to each of the children, make no distribution to BM and pay the balance to Ms M was one properly open to them and can not be said to be perverse. The decision that was made is within the range of decisions which the Trustee acting as a reasonable decision maker could have reached. In those circumstances, it is not for me to interfere with the discretion vested in the Trustee. 
27. To say the evidence was inconsistent is perhaps an understatement. It is notable that, during the period immediately following Martin McGurk’s death, his family appeared to be quite clear that Ms M could be a potential beneficiary. However, by July 2006, when the second Discretionary Death Benefit: Potential Beneficiaries form was completed, this view had changed and the family then argued that Ms M was not Martin McGurk’s partner, or financially dependent on him, at the time of his death.  
28. Mr McGurk contends that Ms M was not living with Martin McGurk at the time of his death and therefore could not have been a potential beneficiary. For Ms M to be a potential beneficiary the criteria she had to satisfy was to have shared living expenses with, or to have received financial support from, Martin McGurk, and to be in a position where her standard of living was adversely affected by the loss of Martin McGurk’s contribution or support. Ms M and Martin McGurk did not have to be living together in order to satisfy either criterion. In my view, a person can still share living expenses with another in a home where they may not always reside and the second criterion simply required Ms M to have been receiving financial support from Martin McGurk. Thus, Ms M could have satisfied the criteria regardless of the extent to which she lived with the deceased.   
29. Mr McGurk submits that his father owned a property and says that this is where he resided. Clearly, that a person owns a property in one area does not necessarily preclude him from residing elsewhere, whether permanently or occasionally. 
30. Mr McGurk says that insufficient regard has been given to the financial status of Martin McGurk’s four children. The Trustee requested the views of the children as to how the death benefit should be allocated before reaching its decision. The joint statement made by the family, however, makes no reference to financial status but simply states that the lump sum death benefit should be shared equally between the four children. Although not required to do so by the Rules of the Scheme, the Trustee had satisfied itself that none of the children had been financially dependent upon their late father at the time of his death, was aware that the youngest child was to receive a child’s pension and had taken into account that the proceeds of Martin McGurk’s estate would be distributed between his four children. I see no evidence to suggest that the Trustee did not have proper regard to the financial status of Martin McGurk’s children. 
31. It is clear from the evidence that at the time the Trustee reached its decision, it was unaware that the value of the estate had altered following the repossession of Martin McGurk’s property. The Trustee cannot, therefore, be held responsible for not taking this factor into consideration. 
32. I see no justification for criticising the Trustee’s decision in favour of Ms M. She fell within a named class of beneficiary, satisfying the relevant criteria and the Trustee had all relevant information at its disposal when reaching its decision.   
33. For the reasons given above I do not uphold this complaint. 

CHARLIE GORDON

Deputy Pensions Ombudsman

7 July 2009

APPENDIX
Extract from the Definitive Trust Deed & Rules

Rule 7 provides for the payment of a lump sum to be paid on the death of a member of the Plan as follows:

“The Trustees will pay the lump sum death benefit (together with any arrears of pension or lump sum benefits which may be payable under the Rules of the Scheme) to one or more of the Beneficiaries or apply it for their benefit in such proportions as they see fit….
The "Beneficiaries" are the Member's widow or widower, his grandparents and their descendants (and the spouses, widows or widowers of those descendants), his Dependants, any person with an interest in his estate and any person nominated by him in writing to the Trustees.
Dependant is defined in Rule 1 as:

…anyone who is financially dependent on the Member or other person concerned or was so dependent at the time of that person's death. This includes anyone who shares living expense with, or receives financial support from, the Member or other person, and whose standard of living would be affected by the loss of that person's contribution or support. The Trustees' decision as to whether someone is another person's dependant will be final.”
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