75104/1

PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	Mr M D Evans

	Scheme
	Personal Pension: PL2017164R (the Plan)

	Respondents
	Sun Life Financial of Canada 


Subject

Mr Evans’ is seeking financial redress for the delayed settlement of his retirement claim.
The Deputy Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against Sun Life Financial of Canada because they: 
· did not follow the Association of British Insurers (ABI) guidelines on pension maturities;

· failed to clarify with Mr Evans, prior to his selected retirement date, how he wished to take his Plan’s benefits; and

· belatedly provided Mr Evans with a triviality quotation and forms. This ultimately resulted in the triviality cash sum paid being less than the amount Mr Evans would have received if it had been calculated at his selected retirement date.
DETAILED DETERMINATION

ABI Statement of Good Practice on Pension Maturities 
1. As relevant states: 

“A minimum of 4 months prior to the consumer’s selected benefit date a “wake up letter” should be issued…This document should include:

…

- The option, if the total of all fund values is “trivial”, it is allowable in the contract terms or scheme rules and all necessary conditions are met, to take it as a lump sum”
Material Facts

2. Sun Life Financial of Canada are a member of the ABI.

3. Mr Evans’ Plan was contracted-out of the State Earnings Related Pension Scheme. His benefits were all in respect of pre 1997 protected rights. His Plan’s selected retirement date was 8 December 2007.
4. In December 2006, Sun Life Financial of Canada issued to Mr Evans (to his working address in Ulsan, South Korea) an annual statement, which showed the non-guaranteed fund and transfer value of his Plan, at 14 December 2006, was £3,568.35.
5. In July 2007, Mr Evans was sent a Personal Pension Retirement Pack (the Pack) and Financial Services Authority (FSA) Factsheet on pensions simplification. Sun Life Financial of Canada requested Mr Evans to complete and return all sections of the Pack “so that we can provide you with quotations”. The Pack did not include a triviality quotation or forms to select triviality.

6. In September 2007, Mr Evans partially completed and returned (with his original birth certificate, cover note and other forms also contained in the Pack): the ‘Transfer Out/Open Market Option’ form (ticking the ‘No’ box in answer to the questions “Is the transfer being made to an Income Drawdown arrangement?” and “Is this a transfer to a Personal Pension for immediate vesting…?”, the ‘Yes’ box in answer to the question  “Please confirm whether the client requires tax free cash” and failed to answer “Is this transfer in connection with an ‘Open Market Option’?”), ‘Illustrations Required’ form (putting a cross in the box next to the statement “I wish to take the Open Market Option. Please provide me with my full fund value and tax-free cash entitlement”) and Lifetime Allowance form (on which Mr Evans entered the Plan’s fund/transfer value from his December 2006 annual statement under ‘Pension benefits in payment before 6 April 2006’).

7. In the covering note, Mr Evans advised his contact address in South Korea was only valid until 1 December and requested, since his retirement date fell after this date, the return of “my birth certificate and monies” to his address in the Philippines, which he provided with his telephone number (in the Philippines) and email address.
8. On 14 September, Sun Life Financial of Canada returned Mr Evans’ birth certificate to his Philippines address.
9. On 24 September, Sun Life Financial of Canada wrote to Mr Evans, at his Philippines address, providing the current transfer value of his Plan and enclosed forms for completion if he wished to proceed with an Open Market transfer. 
10. On 17 October, Sun Life Financial of Canada again wrote to Mr Evan’s (this time to his South Korean work address) advising his Plan’s current transfer value, requested Mr Evans to contact them so a retirement quotation “based on standard options” could be prepared and informed him that if he did not reply his Plan would be “paid-up and deferred for a further 5 years or to your 75th birthday, whichever is the earlier”.

11. In response, Mr Evans emailed Sun Life Financial of Canada he had previously advised them that he wanted “to take the cash settlement on the maturity date 8-12-2007” and requested confirmation that they would “make the cash settlement as required”. Mr Evans also complained they had not returned his birth certificate.
12. Sun Life Financial of Canada rejected Mr Evans complaint:

· Their letter of 17 October was a standard letter (issued 6 weeks before a policyholder’s selected retirement date).

· They were in receipt of his letter of 14 September (in which he indicated that he wished to take the Open Market option). A transfer quotation and forms for completion were duly sent to him.

· His birth certificate had been returned to his Philippines address, as requested.
13. On 23 November, Sun Life Financial of Canada emailed Mr Evans his birth certificate had been returned undelivered and requested confirmation of the address to return his birth certificate to.
14. On 28 December, Mr Evans emailed Sun Life Financial of Canada: “I have not received any information about my birth certificate being returned to me nor about the money. Could you please advise what is happening”.

15. Sun Life Financial of Canada emailed Mr Evans they were awaiting his reply to their email of 23 November.

16. Mr Evans replied he had, but since he would now be returning to South Korea he advised his new work address (in Busan) and said “I look forward to receiving details of the postage of my birth certificate and money”.

17. Sun Life Financial of Canada duly posted Mr Evans’ birth certificate to his work address.

18. On 2 January 2008, Sun Life Financial of Canada issued to Mr Evans’ former work address in South Korea (Ulsan) a standard retirement letter, immediate annuity illustration and forms for completion and FSA guide ‘No selling, No jargon. Just the facts about your pension – it’s time to choose’ (which included a note on triviality) and to his latest work address confirmation of his Plan’s current transfer value and transfer and Open Market forms for completion (dependent on which option he selected). Neither correspondence included a triviality quotation and forms to select triviality.
19. The next day, Sun Life Financial of Canada emailed Mr Evans they had not received his completed transfer/Open Market forms and advised a new set of forms and an immediate annuity illustration had been sent to him. 
20. The same day, Mr Evans telephoned and emailed Sun Life Financial of Canada complaining about the delay in settling his Plan’s benefits and the loss of his birth certificate.
21. On 8 January, Mr Evans received back his birth certificate.

22. Sun Life Financial of Canada rejected Mr Evans’ complaint:

· His birth certificate had been sent to his new address in South Korea.

· As requested, transfer quotations had been issued to him in September 2007 and January 2008.

23. Mr Evans completed and returned a second set of forms to Sun Life Financial of Canada , which included: an ‘Application for Payment of Benefits’ form (to set up an annuity with Sun Life Financial of Canada) – Mr Evans only ticked the “Maximum” box in answer to the question “How much tax-free cash do you require?”, and ‘Transfer Out/Open Market Option’ form – Mr Evans put a cross in the box next to ‘Open Market Option’ and ticked the ‘Yes’ box next to ‘Maximum’ tax free cash lump sum to be paid.
24. On 27 January, Mr Evans emailed Sun Life Financial of Canada he was unhappy with their response:

· Incorrectly, they had both originally sent his birth certificate and their subsequent letter of 24 September 2007 to his address in the Philippines (when he had advised them he could still be contacted at his former work address in South Korea until 1 December 2007); and
·  the papers they sent to him on 2 January were the first to contain anything “about how to receive the money. I will await your further investigation and confirmation that my money has been paid…”
25. Sun Life Financial of Canada replied to Mr Evans the issues he had raised had been addressed in their letter of 14 January and they could find no reason to change their decision.

26. Mr Evans subsequently complained to the Financial Ombudsman Service (FOS) about the delayed settlement of his Plan’s benefits. As the matter concerned maladministration, FOS passed Mr Evans’ complaint to the Pensions Advisory Service (TPAS).
27. In May, Mr Evans ceased working at his latest South Korean address. He signed TPAS’ letter of authority on 20 May, which detailed his contact address and telephone number in the Philippines and email address. TPAS enclosed a copy of this form when they wrote to Sun Life Financial of Canada on 28 May. 

28. TPAS concluded that:

· There had been a failure in communication by Sun Life Financial of Canada.
· None of the forms that Sun Life Financial of Canada had issued to Mr Evans referred to the triviality lump sum option.

· Whilst Mr Evans had completed the wrong forms he had been consistent in stating that he wished to take his Plan benefits as a cash sum.
29. TPAS requested Sun Life Financial of Canada to compensate Mr Evans “for the delay and inconvenience he has experienced in the lengthy correspondence and duplicate submission of forms”.
30. Sun Life Financial of Canada disagreed with TPAS’ viewpoint:
· In September 2007, Mr Evans requested Open Market and transfer details for his Plan, which were sent to him later that month.
· They no longer employed financial advisers, consequently they only provide the information that the client asks for. If Mr Evans was unsure of his options, or how, or which forms to complete he could have sought clarification from them or an IFA of his choice.
· A triviality quote was not included because it was not specifically requested by Mr Evans. It is not their policy to issue a triviality quote if the value of the policyholder’s fund is below triviality limits because they are not aware of any other pension benefits he may have. 

· Whilst Mr Evans completed the Lifetime Allowance form, the source of the amount mistakenly recorded as “pension in payment at 5 April 2006” was not detailed.    

· Mr Evans’ birth certificate was sent back to him in September 2007, but it was returned undelivered. It was reissued to Mr Evans once he had confirmed his forwarding address. 

31. On 24 June, Sun Life Financial of Canada sent to Mr Evans’ last work address in South Korea a fresh retirement illustration and application form and a triviality quotation, acceptance form and declaration. 
32. The declaration included a table showing the ‘Standard Lifetime Allowance’ and ‘Maximum total pension benefits for Triviality’ for tax years 2007/08 to 2010/11and required Mr Evans’ signature to confirm (amongst other things) “that the total of my pension benefits, in payment and not yet taken, is less than 1% of the Standard Lifetime Allowance for the tax year in which the payment is to be made”.

33. Mr Evans belatedly received the correspondence (which his last employer forwarded to his Philippines address, which was then sent onto his new South Korean work address in Mokpo) after Sun Life Financial of Canada sent a further triviality quotation and forms to Mr Evans on 15 August (following Mr Evans’ faxed confirmation of his new work address).  

34. On 18 August, Sun Life Financial of Canada sent confirmation to Mr Evans of their receipt of his change of address to his previous work address in South Korea. 

35. Following consultation with TPAS, Mr Evans returned his completed triviality acceptance to Sun Life Financial of Canada in September.
36. On 16 September and 15 October, Sun Life Financial of Canada requested Mr Evans to submit verification of his identity and address, asking for his current signed passport or current UK driving license and a recent utility bill, mortgage statement, local authority tax bill or solicitor’s letter confirming a recent house purchase or land registry confirmation. 

37. In November, Sun Life Financial of Canada notified Mr Evans that they would accept a certified copy of his current passport and driving license.  
38. Whilst on other business in the UK, Mr Evans visited Sun Life Financial of Canada’s office and showed them his passport.
39. On 13 November, Mr Evans was paid his Plan’s triviality cash sum of £2,023.13.

40. Mr Evans complained to my office.
41. The triviality cash sum that would have been paid to Mr Evans if it had been calculated on 8 December 2007 is £2,831.63. 
42. For tax year 2007/08, the Lifetime Allowance is £1.6 million, which equates to a triviality maximum of £16,000.00. 

Summary of Mr Evans’ position  
43. Mr Evans wants to receive the full value of his Plan at 8 December 2007 plus interest to the date of payment. 
Summary of Sun Life Financial of Canada’s position  
44. Mr Evans completed forms for a transfer and Open Market option and an immediate annuity. Quotations for each were duly provided.
45. A Triviality quotation and forms were issued when requested by Mr Evans. His benefits were settled once Mr Evans had verified his identity and address.  
Conclusions

46. Mr Evans stated to Sun Life Financial of Canada, on more than one occasion (both prior and after his selected retirement date), that he wished to take his Plan’s benefits as a cash sum, but mistakenly completed the wrong retirement claim forms. However, Sun Life Financial of Canada did not issue the triviality quotation and acceptance and declaration forms to Mr Evans until June 2008.
47. Whilst Mr Evans was responsible for ensuring that he completed the correct forms, Sun Life Financial of Canada had a duty to notify Mr Evans of his full options and provide requisite forms (so that Mr Evans could make his choice) in a timely manner.
48. As a member of the ABI, I am surprised that they did not notify Mr Evans, in July 2007 (when they issued their original Pack) that his Plan’s fund value may be eligible to be paid under the triviality regulations. 

49. My view is that the letter and forms pertaining to triviality, which they belatedly issued to Mr Evans in June 2008 (and resent in August 2008), should have been issued to him in July 2007.   I am pleased to note Sun Life Financial of Canada have now advised that they have adjusted their policy following this case.  This is good practice.
50. If this had occurred, more likely than not, Mr Evans would have completed and returned the relevant forms (and documents) enabling Sun Life Financial of Canada to pay out his benefits when he reached his selected retirement date.
51. Sun Life Financial of Canada should have queried the apparent anomaly between what Mr Evans said in his September 2007 cover note and subsequent October 2007 email (that is that he wished to take his benefits as a cash sum) and the partially completed and wrong forms he submitted in September 2007. Again, if this had been done, more likely than not, the matter would have been clarified, the requisite forms issued, completed and returned in time for Mr Evans to be paid his Plan’s benefits as a triviality cash sum calculated at his selected retirement date.  

52. As regards the comment by Sun Life of Canada that part of the reason fur delay was because of having to verify his identity and address; I do not see this evidenced.  At base documents show that by November 2007 they has received a birth certificate and returned such original document to an address provided.  In my view either they were satisfied at this stage about identity verification and address or they should have taken more care prior to returning an original birth certificate or this was the time they required to ask for further verification.

53. My determination therefore is to uphold Mr Evans’ complaint.

54. My direction below is to compensate Mr Evans. The compensation comprises:

· The difference between his triviality entitlement at 8 December 2007 and the sum he was paid on 13 November 2008, that is £808.50; plus

· simple interest at bank base rates on £808.50 from 8 December 2007 to date, that is £45.20; plus

· £100 for distress and inconvenience caused. 
Expressing the compensation in round terms gives a total of £960.00.
Directions   

55. I direct that within 10 days of this determination, Sun Life Financial of Canada should pay Mr Evans £960.00. 

JANE IRVINE 

Deputy Pensions Ombudsman 

21 January 2010  
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