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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN 
	Applicant
	Mr G Kirkham

	Scheme
	Local Government Pension Scheme (LGPS)

	Respondents
	Durham County Council (Durham)


Subject

Mr Kirkham complains that his application to be considered for ill-health retirement benefits under Regulation 27 of The Local Government Pension Scheme Regulations 1997 (as amended) (the Regulations) has been improperly rejected. 

The Pensions Ombudsman’s determination and short reasons

The complaint should not be upheld because the decision maker’s view that Mr Kirkham  is not permanently incapable of discharging efficiently the duties of his employment, or comparable employment, is not unreasonable based on available evidence.  

DETAILED DETERMINATION

1.
Regulation 27 of The Local Government Pension Scheme Regulations 1997 (as amended) (the Regulations) provides:

“(1)
Where a member leaves a local government employment by reason of being permanently incapable of discharging efficiently the duties of that employment or any other comparable employment with his employing authority  because of ill-health or infirmity of mind or body, he is entitled to an ill-health pension and grant.

(2)
The pension and grant are payable immediately.

…

(5)
In paragraph (1)-

"comparable employment" means employment in which, when compared with the member's employment-

(a)
the contractual provisions as to capacity either are the same or differ only to an extent that is reasonable given the nature of the member's ill-health or infirmity of mind or body; and

(b)
the contractual provisions as to place, remuneration, hours of work, holiday entitlement, sickness or injury entitlement and other material terms do not differ substantially from those of the member's employment; and


"permanently incapable" means that the member will, more likely than not, be incapable, until, at the earliest, his 65th birthday.”

Material Facts

2. Mr Kirkham was born on 30 January 1948.
3. He was employed by Durham as a Planning Enforcement Officer, and was a member of the LGPS.
4. In November 2006, Mr Kirkham was referred to Durham’s Occupational Health Service (OHS) to review his functional capacity in relation to his osteoarthritis. In a report, dated 10 November 2006, the OHS physician recommended that Durham explore adjustments to Mr Kirkham’s role and concluded: 
“…Based on the typical prognosis of such a condition it [sic] unlikely the situation is going to improve for Mr Kirkham without surgical intervention, which his GP and Specialist plan to delay as long as possible (optimistically, well into his retirement).” 
5. On 1 February 2007, Mr Kirkham went on long-term sickness absence suffering from osteoarthritis in his knees and cervical spondylosis. He did not return to work.
6. Mr Kirkham’s condition continued to be reviewed by the OHS, as part of the sickness absence procedures, and in a report dated 19 June 2007, the OHS physician stated:

“…Unfortunately Mr Kirkham has experienced a significant symptomatic and functional deterioration. Prior to his current absence I understand his managers implemented a number of adjustments to his work environment and duties…
Mr Kirkham has made a successful return to work after previous similar episodes of absence. However the possible progression of the severity of his underlying conditions and delays in obtaining additional therapeutic advice and treatment means I am unable to provide a reliable indication of his return to work in a foreseeable timeframe…”

7. A final sickness absence review meeting was held on 7 November 2007 following which Durham wrote to Mr Kirkham and advised him that they were terminating his employment, with effect from 9 January 2008, on the grounds of capability due to ill-health.
8. Mr Kirkham requested consideration for ill-health retirement and Durham referred his case to an independent occupational health physician who was provided with, amongst other evidence, the following medical reports: 

· OHS notes including the reports dated 10 November 2006 and 19 June 2007; 
· GP reports dated 24 November 2006 and 26 December 2007, which stated that “there seems to be a relatively unlikely chance that his condition will improve” and “the prognosis is poor in terms of likely chronicity and severity of any recurrences”; 
· a physiotherapy report, dated August 2007, which stated that Mr Kirkham had attended physiotherapy twice and had reported an improvement in his symptoms but had failed to attend a four week review and had, therefore, been discharged; 
· a report, dated 4 December 2006, providing recommendations following a work station assessment;

· a report, dated 6 July 2004, from Mr Kirkham’s Consultant Orthopaedic Surgeon which stated “…X-rays show some moderate osteoarthritis of the medical compartment of his right knee…I do not think he is a candidate for operative intervention at this point…I have discharged him from the clinic…”. 
9.
The independent occupational health physician’s opinion was that Mr Kirkham was not permanently incapable of discharging the duties of his employment or any comparable employment because of ill-health or infirmity of mind or body. In his report, dated 15 January 2008, he noted that Mr Kirkham’s only treatment appeared to be through his GP and that, apart from having physiotherapy in 2007, he was not having any active treatment. The independent occupational health physician concluded: 
“My impression at this time is that Mr Kirkham has generalised osteoarthritis causing chronic knee and neck pain. The degree of this is at most moderate and may well be less. He isn’t currently under the care of a specialist and all treatment options such as pain management or referral to a pain clinic haven’t been exhausted in my opinion and reading of the notes. I don’t also feel that there is a condition present that could be regarded as causing permanent incapacity as these types of symptoms tend to relapse and remit as has been the case in the past. I think it is possible and could be probable that he would have improvement sufficient to be able to return to the type of work that he has done in the last five years. Given that his job appears to be predominantly sedentary now a diagnosis of chronic neck pain would not be a contra-indication to doing this type of work, although this could depend on him adopting pain management techniques…if his knee problems deteriorated sufficiently then he would be considered for a knee replacement…”
10.
Durham agreed with the view of the independent occupational health physician and Mr Kirkham was advised that his application for ill-health retirement had been rejected by way of a letter dated 25 January 2008. The letter also set out his right to appeal the decision. 
11.
On 12 February 2008, Mr Kirkham instigated Stage 1 of the Internal Dispute Resolution Procedure (IDRP) on the grounds that he was suffering from osteoarthritis in both of his knees, his left ankle and his neck. He stated that all the medical evidence he had researched described osteoarthritis as a chronic, long term illness and was, by definition, permanent.  

12.
The Appointed Person provided his Stage 1 IDRP decision, on 8 May 2008, as follows:
”…I was surprised to see that although the report from your General Practitioner was dated 26 December 2007 you appear to have had no consultation with him since 25 June 2007. You have provided no additional medical information, which provides a clear diagnosis and prognosis of your condition, as to whether it can be stated that you are permanently incapable of discharging [the duties of] your employment until at least age 65…I uphold your employer’s decision…”

13. On 3 June 2008, Mr Kirkham appealed the Stage 1 IDRP decision under Stage 2 of IDRP. In his letter of appeal Mr Kirkham stated that he had been under the care and treatment of a musculoskeletal consultant since 2003, that he had had fluid drained from both knees and pain killing injections on a least five occasions and that his consultant had recommended pain management and an exercise regime which he had been undertaking for nearly five years. 
14. Mr Kirkham wrote to Durham again, on 11 June 2008, and said that he hoped to provide further medical evidence the following month. 
15. On 10 July 2008, Mr Kirkham emailed Durham and said that he was waiting for more evidence from his knee specialist, that he had recently had further x-rays of his neck and that he was due to see his GP at the end of the month at which time he would be referred to a consultant.
16. Durham responded to Mr Kirkham’s email, on 22 July 2008, saying that in the circumstances it would be appropriate to postpone the Stage 2 IDRP decision. Durham’s letter also pointed out that in order for any updated medical opinion to be relevant to his appeal it needed to relate to his medical condition at the time his employment was terminated.
17. Mr Kirkham provided a further report from his GP, on 28 July 2008, but no other additional medical evidence. The GP’s report, dated 25 July 2008, gave an in depth view of Mr Kirkham’s symptoms and stated that Mr Kirkham had been unfit for work since 2007. The letter also stated that Mr Kirkham had been re-referred in February 2008 to an Orthopaedic Consultant to reconsider knee replacement surgery. The letter did not comment on the outcome of the re-referral or indicate that a referral had been made in connection with the cervical spondylosis. 
18. The Stage 1 IDRP decision was upheld at Stage 2 of IDRP on 27 October 2008.     
Summary of Mr Kirkham’s position  
19. He was and still is prevented from being able to work as stated in the original medical evidence.
20. The independent occupational health physician did not give sufficient weight to his condition. 
21. He was prevented from bringing further medical evidence as Durham said they would only consider medical evidence which was available in January 2008. 
22. His application was refused on the grounds of non examinational advice given by the independent occupational health physician.  

Summary of Durham’s position  
23. Mr Kirkham’s case was assessed in accordance with the regulations governing the LGPS and was appropriately reviewed through the IDRP.
24. The certificate and report from the independent occupational health physician clearly states that Mr Kirkham did not meet the criteria in the regulations for ill-health retirement.

25. The evidence the independent occupational health physician assessed included a contemporaneous report from Mr Kirkham’s GP. Although Mr Kirkham provided a later report from his GP this was of limited relevance as the GP had already reported on Mr Kirkham’s condition at the time he left employment and any later deterioration is not relevant as regards the assessment made at the point of leaving. 
Conclusions

26. In order to be entitled to a pension under Regulation 27, Mr Kirkham had to be permanently incapable of discharging efficiently the duties of his employment, or comparable employment, because of ill-health or infirmity of mind or body.  ‘Permanently’ is defined as until, at the earliest, his 65th birthday. The decision as to whether Mr Kirkham met these requirements fell to his employer (Durham) in the first instance.
27. Before making such a decision, Durham needed to obtain a certificate from a suitably qualified independent registered medical practitioner. The certifying practitioner has to be “independent” in the terms set out in Regulation 97(9A).   I am satisfied that the physician who assessed Mr Kirkham’s case is independent of Durham and met the qualifying criteria.
28. At the time the application was first considered, the independent occupational health physician had before him Mr Kirkham’s occupational health records, a report from his Consultant Orthopaedic Surgeon, dated 6 July 2004, and more recent reports from Mr Kirkham’s GP and the physiotherapy clinic. The Consultant Orthopaedic Surgeon stated that Mr Kirkham had moderate osteoarthritis in his right knee and had been discharged from the clinic. The physiotherapist, in her report dated August 2007, said that Mr Kirkham had attended the clinic twice, had reported an improvement but failed to return for further treatment. Mr Kirkham’s GP was of the view that the prognosis was poor, he did not, however, offer an opinion as to permanency. Permanence in this context relates to the individual’s inability to work rather than the permanence of the condition itself.
29. The independent occupational health physician reached the view that Mr Kirkham did not qualify for ill-health retirement on the basis that there was insufficient evidence to suggest permanence and also that further specialist treatment which might prove beneficial was available. In circumstances where possible future treatments are regarded as likely to be beneficial to the individual concerned the question should be whether the ill-health would be permanent even if those treatments are undertaken. The independent occupational health physician opined that Mr Kirkham’s chronic neck pain could be manageable if he adopted pain management techniques and noted that knee replacement surgery was also a possibility. Durham accepted this view and I am, therefore, satisfied that the approach taken adequately reflected the way that possible future treatments should be dealt with. 
30. Mr Kirkham is aggrieved that the independent occupational health physician did not have the opportunity of examining him personally. Whether the medical adviser who is asked to provide an opinion physically examines and talks with the patient, is a matter for the judgement of that doctor. There is in principle nothing wrong with the doctor making his report on the basis of reviewing the patient's medical history.

31. Mr Kirkham contends that he was prevented from bringing further medical evidence as Durham said they would only consider medical evidence which was available in January 2008. Durham was required to consider whether Mr Kirkham was permanently incapable of discharging the duties of his employment at the date he left their employment. It is therefore correct of them to consider only contemporaneous medical evidence. 
32. I am unable to conclude that the decision maker’s view that Mr Kirkham’s  conditions are not such as to entitle him to ill-health benefits is unreasonable in light of the available medical evidence and references to possible treatment and adjustments to his workplace. 
33. For the reasons given above, I do not uphold this complaint.
TONY KING 

Pensions Ombudsman 

11 January 2010 
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