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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN 
	Applicant
	Mrs  I  Stephenson

	Scheme
	Local Government Pension Scheme (the Scheme)

	Respondents
	Derbyshire County Council (the Council) (as Employer and Scheme Manager)


Subject
Mrs Stephenson says that the Council:
· misled her into believing that she could retire early in March 2006;
· refused to release her pension early on compassionate grounds.
The Pensions Ombudsman’s determination and short reasons

The complaints against the Council cannot be upheld because: 

· although the Council as Employer should not have advised Mrs Stephenson that she could retire before it had been confirmed that she met the criteria, the payment of £10,000 made by them adequately compensates Mrs Stephenson;
· the Council as Scheme Manager correctly considered Mrs Stephenson’s application for early release of her pension benefits and the decision not to exercise discretion in her favour was properly made.

DETAILED DETERMINATION

Material Facts

1. Mrs Stephenson was born on 13 November 1950 and started working for the Council in February 1968.
2. In July 2004 she applied for the early release of her pension from the Scheme under the “85 year rule”. Her application was refused in December 2004 when she was advised that the Council did not, as a matter of policy, operate the “85 year rule”, but that the situation would be reviewed on a regular basis. Should things change she would be contacted. Mrs Stephenson accepted this and continued in her employment.
3. Regulation 106 of the Local Government Pension Scheme Regulations 1997/1612 provides that each administering authority and scheme employer must formulate and keep under review their policy concerning the exercise  of their functions under regulation 31 (early leavers). Derbyshire County Council’s policy was set out in a booklet dated April 1999. Under the heading of ‘Early Payment of Pension Scheme Benefits at the Request of Scheme Member’ it states:

“An employer can agree to the early payment of pension benefits from age 50 up to age 60 where a scheme member resigns from their employment with an entitlement to preserved benefits.

The Council’s general policy is not to agree to the early release of pension benefits under this regulation.

In those cases where it can be demonstrated to be in the Council’s interest or in the interests of the scheme member on compassionate grounds, taking into account all relevant factors, the Council will consider applications for the early payment of benefits.”
4. It seems that Mrs Stephenson’s immediate management was under the impression that as long as Mrs Stephenson’s retirement was on efficiency grounds, she would be entitled to retirement on pension.  In August 2005, Mrs Stephenson was visited at home by her Service Manager who advised her that early retirement was to be agreed. This was later agreed orally by the Area Manager who, she says, told her she was being released on “cost grounds”.
5. In fact approval of the Council’s Pensions Committee was required for payment of pension on early retirement for reasons of efficiency.   No such approval had been sought or given. 
6. On 6 October 2005 Mrs Stephenson wrote to the Head of Service saying that she was making plans to move to France in 2006 and as she had heard nothing since August, wondered how arrangements for her retirement were progressing. He responded on 7 November saying that the Area Manager had matters in hand.

7. It was agreed by Mrs Stephenson’s management that the earliest she could retire was on 31 March 2006 and in the meantime arrangements were made to combine her position with another rôle, with the new position being advertised and a shortlist of applicants being drawn up,
8. On 28 March 2006 it became clear to the Head of Service that her situation did not constitute early retirement on efficiency grounds, and none of the other grounds for early retirement with immediate release of pension were applicable in the circumstances. The Council has told my office that Mrs Stephenson that Mrs Stephenson had given 38 years unblemished service and was held up as a model employee; she did not meet the criteria and there was simply no case to put to the Pensions Committee.
9. A leaving party had been organised for 29 March 2006, but the preceding evening the Head of Service visited Mrs Stephenson at home to explain that he had made assumptions about her retirement and had not “checked out the legalities”. As a consequence, she would not be able to retire.

10. Mrs Stephenson immediately went on sick leave suffering from stress and eventually resigned with effect from 17 January 2007.

11. A grievance hearing was held on 27 April 2006 with the Director of Children’s Services who confirmed his findings in a letter to Mrs Stephenson dated 5 May 2006. He wrote that formal approval of her early retirement had not been established or agreed in writing but he accepted that she was entitled to believe that she would be retiring early from the end of March 2006. He therefore wished to resolve the matter by confirming her continued substantive employment with the Council and offering compensation which would mitigate the cost incurred in planning her retirement to France and recognise personal hurt caused.
12. Mrs Stephenson requested that the matter of early retirement be reconsidered but was advised by the Director of Children’s Services on 18 May that it was not possible to change the decision made as she did not meet the criteria for early retirement.

13. The Director of Children’s Services wrote to Mrs Stephenson again on 12 July 2006 offering £10,000 in full and final settlement of any potential claims and any costs which she may have incurred and in recognition of the personal hurt and disruption which the matter had caused. Despite repeated requests, the Council say that it was unable to establish the level of costs incurred by Mrs Stephenson in planning her early retirement.

14. Mrs Stephenson accepted the compensation ‘for hurt feelings, unnecessary expenditure and distress’ in a letter dated 4 October 2006.

15. Mrs Stephenson made an application for unfair dismissal, but her case was rejected by an Employment Tribunal.
16. The Council’s Pensions Committee considered early release of Mrs Stephenson’s pension benefits on compassionate grounds at a meeting on 7 September 2007. The minutes (which refer to Mrs Stephens as “IS”) record that:

“IS’s retirement plan was for her and her husband to relocate to France were they had purchased a property. IS’s husband had taken early retirement in February 2007 and the move to France took place in March.
In accordance with the Council’s guidelines, enquiries had been made into IS’s personal circumstances – IS informed officers that she had no caring responsibilities and no dependants. She stated that she did not consider herself and her husband to be in personal financial hardship, although the costs incurred in selling the UK property and the move to France had resulted in considerable financial outlay – savings had been used for this. The only regular income was IS’s husband’s pension of around £300 per month and the couple’s savings was the compensation payment received from the Council.
The pension payments payable to IS would be unreduced, with the costs of early retirement being met by the Council. The benefits amounted to a lump sum of £32,007 and an annual pension of £10,660. The cost to the Council of the early payment would be £32,002 and would be met from the departmental budget.
The Committee considered IS’s request for the early payment of pension benefits on compassionate grounds and having regard to all the circumstances of the case and the Guidelines for Considering Applications for Early Release of Benefits, it was felt that it should not be agreed as IS had not demonstrated unavoidable financial hardship and the cost to the Council of early payment would be £32,002.”
17. Mrs Stephenson appealed the decision through both stages of the Internal Disputes Resolution Procedure. The stage two decision of 30 September 2008 confirmed the stage one decision that the Council could not exercise its discretion to award early release of her pension benefits because she was unable to demonstrate financial hardship.

18. Mrs Stephenson felt that IDRP had not been applied fairly or properly in her case.
Conclusions

19. Mrs Stephenson’s complaint has two parts; the first that she was misled into thinking that she had been granted early retirement by the Council, and the second that the Council refused to grant early release of her pension on compassionate grounds.
20. With regard to the first part, the Council admits that it did not follow its own procedures and that the manager concerned had not, to use his own expression, ‘checked the legalities’. To have informed Mrs Stephenson that her early retirement had been agreed to when it had not clearly constitutes maladministration.  It is extraordinary that Mrs Stephenson’s management made such a mess of arrangements that she discovered the night before her leaving party that she could not retire on the terms she and they expected.
21. The matter I now need to consider is whether Mrs Stephenson has suffered an injustice as a result. However much Mrs Stephenson may not have wanted her employment to continue, in the absence of approval of her retirement she would have remained employed. The Council made clear to Mrs Stephenson that it would treat her as if she remained employed.  In effect they put her in the position that she would have been in if they had not misinformed her. 
22. Inevitably it will have been extraordinarily distressing for Mrs Stephenson to discover that she could not retire on pension.  But that is the only harm she has strictly suffered.  She was not entitled to a pension.  She was entitled to remain in post. The Council has paid a significant sum in respect of Mrs Stephenson’s distress, which as far as there can be compensation at all for such an extraordinary mistake, is sufficient.
23. With regard to the second part of Mrs Stephenson’s complaint, the Council, as manager of the Scheme, is bound by Regulations and these allow it a number of discretions. One of these is the early release of benefits on compassionate grounds. The Regulations require that the Council’s policy with regard to how these discretions are applied is published.

24. The Council’s stated policy is not to allow early release of pension benefits, although applications on compassionate grounds will be considered. The Pensions Committee made a full investigation of Mrs Stephenson’s circumstances, but in the evidence obtained by the Council, Mrs Stephenson said that she did not consider herself to be in personal financial hardship.
25. I find that the Council considered all relevant matters, did not take into account irrelevant matters, asked the right questions and followed the Regulations correctly in considering the early release of Mrs Stephenson’s benefits. 
26. Consequently, I do not uphold this part of the complaint.
27. Mrs Stephenson’s view that the IDRP process was unfair seems to be a consequence of the fact that it did not result in the outcome she wanted.  In the end, though, and as I have explained, the remarkable error that she suffered was corrected in that she was significantly compensated and offered continuing employment. There was no reason that the IDRP process should have produced a different outcome.

TONY KING 
Pensions Ombudsman 

24 March 2010 
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