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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	Mr G A Baker

	Scheme
	Retirement benefits scheme established for the benefit of Mr G A Baker (life assured) by letter dated 17 February 1998

	Respondent
	South East Arc Welding Company Limited


Subject

Mr Baker has complained that South East Arc Welding Company Limited (SEAW), the employer and trustee in relation to the Scheme, will not sign the form(s) to enable him to take his retirement benefits.

The Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against SEAW because there is no justification for SEAW, as the Trustee, to have refused to authorise the release of his benefits and doing so is in breach of Section 91(1)(b) of the Pensions Act 1995 and the Rules that govern the Scheme.  Although Mr Baker and SEAW are in dispute, SEAW has taken no steps to prove its allegations against Mr Baker and, in any event, there is no lien rule within the Rules.

DETAILED DETERMINATION

Scheme Rules

1. SEAW has provided an executed deed and 2006 Rules.  One director has signed for and on behalf of the Company, SEAW, where the Employer is to sign.  Only one director has signed for and on behalf of SEAW where the Trustee is to sign.  There is also no signature where the employee is to sign.  As a result, the 2006 Rules have not been effectively adopted.  The Scheme is therefore still subject to Rules coded “IPP/Pre87 Rules/3.87” (the Original Rules) and relevant extracts are shown in the Appendix.

Statutory Provisions

2. The relevant statutory provisions are shown in the Appendix. 

Material Facts

3. Mr Baker was employed by SEAW for 16 years as an ‘Outside Contracts Manager’.

4. SEAW decided to provide pension and certain other benefits in respect of Mr Baker’s service.  A letter of exchange, dated 17 February 1998, between SEAW and Mr Baker set out the terms and conditions.  The benefits were to be provided under a retirement benefits scheme, known as an Individual Pension Plan for Mr Baker.  The Scheme was established on 17 February 1998 and was administered in accordance with the letter and the Original Rules.  The trustee of the Scheme is SEAW.

5. The benefits under the Scheme were to be provided by one or more policies effected with the Equitable Life Assurance Society.  Contributions were invested in Equitable Life’s with-profits fund.  The Normal Retirement Date was 20 January 2010, which is Mr Baker’s 65th birthday.

6. Mr Baker was made redundant on 21 January 2005.  His reference, dated 7 December 2004, was a good one.

7. On 16 May 2005 Mr Baker wrote to SEAW raising certain grievances connected to his employment.  An application to an Employment Tribunal was submitted for wrongful dismissal, but a settlement was made on the day of the hearing.

8. Equitable Life says it received a completed leaving service form from SEAW on 16 June 2005 which requested the policy be assigned to Mr Baker.

9. On 5 July 2005, Equitable Life sent a letter to Mr Baker noting the request to have the policy assigned to him, as the life assured.  It apologised for the delay and said a draft deed of assignment would be issued to his former employer shortly.

10. On the same day, Equitable Life also wrote to SEAW acknowledging the completed leaving service form.  However, before issuing a deed of assignment, it asked for confirmation of the actual date Mr Baker left service, because a date of leaving and a date of opting out of the Scheme had been inserted on the form.  It was unclear as to whether Mr Baker had actually left service or was opting out.

11. In February 2006 Mr Baker sent a letter to Equitable Life making a general enquiry about his benefits.  Two weeks later he received a response from Equitable Life saying it had no authority to provide the information and suggested he contact SEAW.

12. Mr Baker wrote to SEAW on 28 March 2006 saying he was entitled to know his pension rights within two months of his leaving and wished to invoke the internal dispute resolution (IDR) procedure.

13. Equitable Life says it received a telephone call from SEAW on 19 April 2006 and answers were given to the outstanding issues raised in its earlier letter of 5 July.

14. SEAW replied to Mr Baker on 24 April 2006 telling him it had been in contact with Equitable Life.  It said it did not receive Equitable Life’s letter of 5 July, so it was unaware the matter had not been dealt with.  It had liaised with Equitable Life and a draft deed of assignment would be issued soon.  Equitable Life has subsequently said it had placed a hold on issuing deeds of assignment from 6 April 2006.

15. Having not heard anything more, in August 2006 Mr Baker sought assistance from the Pensions Advisory Service (TPAS) who pursued matters on his behalf.  During September and October 2006 it was established with Equitable Life that Mr Baker had an entitlement to a tax-free cash lump sum of more than 25% of his fund value under the Scheme (based on the old tax regime).  At 5 April 2006, the maximum tax-free cash sum was £39,027.44 and his fund value was £62,960.80 (i.e. 61.987%).  This protection would be lost if he had the policy assigned to him and the amount of tax‑free cash lump sum would then only be 25%.  Equitable Life suggested to TPAS that if Mr Baker wanted to explore the alternative options he contact an independent financial adviser.  Even so, it provided a draft deed of assignment should the parties (i.e. Mr Baker and SEAW) want to proceed with it.

16. The relationship between Mr Baker and SEAW deteriorated in September 2006.  SEAW’s solicitor wrote to Mr Baker on 27 September saying his former employer had become aware he had been telling mutual customers he had been harshly and unfairly dealt with by SEAW.  It noted there was a fine line between justifiable comments and libel/slander and warned him he was overstepping the mark.  If he continued to bring SEAW in disrepute further action would be taken, which would first be to require a retraction from him before contemplating libel proceedings.

17. On 7 November 2006, Mr Baker sent a letter to TPAS saying he had considered the options and that he would like to take his retirement benefits now but not by taking assignment so as to benefit from the maximum tax-free cash sum greater than 25%.  He asked TPAS to furnish details of the actual tax-free cash sum and what annual pension he would receive and the way to achieve it.

18. A few days later TPAS told Equitable Life and SEAW that Mr Baker had decided he did not wish to pursue the policy assignment.  Instead Mr Baker would like to draw his retirement benefits immediately and requested a quotation and associate forms to effect this.

19. On 15 November 2006, Equitable Life issued a quotation to SEAW.  An illustration of the benefits payable to Mr Baker at that time showed a fund value of £71,675.59.  The retirement fund could provide an immediate tax-free cash sum of £40,020.71 and a single life, non‑escalating, pension of £1,797.96 a year (guaranteed for five years and payable in monthly instalments of £149.83).

20. Equitable Life sent a deed and a new set of rules (the 2006 Rules) for the Scheme to SEAW to replace the Original Rules and incorporate all the changes that took place on 6 April 2006.  SEAW received these documents on 29 November 2006.  The covering letter said, if SEAW was happy to proceed the deed should be completed in accordance with the instructions (which stated the Employer, the Trustees and the Employee should complete the Deed) and passed to the employee for completion.  Once completed, the new executed deed and rules should be kept with SEAW’s scheme papers and a copy of the deed and spare set of 2006 Rules given to the employee.  The deed has not been properly completed (see paragraph 1).  However.  the provisions within the 2006 Rules are not significantly different to the Original Rules. 

21. Mr Baker appointed Barclays Financial Planning (BFP) as his agent on 30 November 2006 and a fact find was completed during a face-to-face meeting.

22. BFP wrote to Equitable Life on 2 January 2007 requesting certain information.  After speaking with Equitable Life, BFP subsequently wrote SEAW on 18 January 2007 advising that Mr Baker was retiring and it would be conducting an open market survey on Mr Baker’s behalf.  It asked the Trustee to authorise the release of the requisite information.

23. Towards the end of July 2007, Mr Baker contacted TPAS once more to say he had received the retirement quotation of November 2006 but BFP had suggested they should investigate the open market to see if he could improve on the annuity.  However, SEAW had not provided the necessary authority to BFP.  TPAS suggested BFP chase SEAW.

24. BFP wrote again to SEAW on 23 August 2007 asking if the dispute had been resolved.  The Managing Director of SEAW replied on 4 September 2007 and said,

“Unfortunately I am sorry to say that as of today the dispute between the two parties has not been resolved.  As I explained to your Mr S when he first contacted us on the 18th January 2007 and 13th February 2007.  When Mr Baker left our company in January 2005 he took with him certain documents, instruments and items of plant that did not belong to him, that was the property [o]f SEAW.

Now if Mr Baker wishes to return these particular items and paperwork to us we’d be quite happy to sign and release the required information as requested.  Until then unfortunately, I’m afraid Mr G… A… Baker will have to wait until the year 2010 when he is 65”.

25. TPAS sent a letter to SEAW on 17 December 2007 expressing concern at SEAW’s letter of 4 September 2007.  The TPAS adviser stated SEAW, as trustee, was bound to operate the Scheme in accordance with its trust and rules.  It further said, although there appeared to be a dispute between the Company and Mr Baker, SEAW seemed to be regarding that dispute as a consideration in determining whether or not to approve the early retirement of Mr Baker’s pension.  In effect, SEAW were treating the pension as a bargaining chip in negotiations and that was quite improper.  It suggested SEAW take advice from its solicitor and reconsider its position without taking into account matters which should not be taken into account.

26. In May 2008 TPAS wrote to SEAW.  It noted from rule 3 of the Original Rules that Mr Baker could elect to take his benefits from any time after age 50 and, having gone through the governing document, there appeared to be no provisions barring him from taking his benefits.  It was therefore unclear under which provisions the Employer/Trustee was refusing early payment of his benefits.

27. SEAW did not reply to the correspondence from TPAS of December 2007 and May 2008.  Neither did it reply to further reminders from TPAS of June and July 2008.

28. Equitable Life was contacted during my investigation and has said that, had Mr Baker retired on 20 January 2007 the maturity value of his retirement fund would have been £71,729.70.  He could have taken a pension commencement lump sum (PCLS) of £40,020.71.  Using annuity rates at that time, the residual fund could have provided a non-increasing pension annuity solely for him of £1,811.88 a year (or £150.99 per month).

29. The policy does not contain any guaranteed annuity rates.  Mr Baker’s fund as at 8 July 2009 was £71,824.75, which could provide an immediate tax-free cash sum of £46,690.82 and a single life, non‑escalating, pension of £1,435.44 a year (guaranteed for five years and payable in monthly instalments of £119.62) at that time.  Alternatively, a tax-free cash sum of £40,020.71 and a single life, non‑escalating, pension of £1,828.20 a year (or £152.35 per month) could have been taken.  As at 21 July 2009, the cost of purchasing a pension of £1,811.88 a year (or £150.99 per month) for Mr Baker for the future (i.e. no arrears) is £31,339.75.  Tax legislation says that a person becomes entitled to PCLS on the day that the pension becomes payable.  It is possible to pay a PCLS up to six months earlier and twelve months after the actual date that the pension commences.  If the PCLS is paid outside this period then it will be classed as an unauthorised payment, incurring a tax charge of 70%.  It is therefore not possible to pay the pension from 20 January 2007 and the PCLS now.

Summary of Mr Baker’s position  
30. Mr Baker says,

· In January 2005 he was asked to carry on working either on a cash in‑hand basis or to go self-employed on a reduced salary.  These offers were declined on the basis that if the job was there then it should be there on a PAYE basis.  He also objected to a retired colleague doing his job, given his redundancy.

· After leaving SEAW he gained employment with another company which is in competition with SEAW and took a considerable amount of business with him.  He believes this, and the fact that he took SEAW to an Employment Tribunal, has had a significant bearing on the respondent’s reluctance to sign over his pension. 

· The letter from SEAW’s solicitors of 27 September 2006 was totally unfounded and the allegations were untrue.

· SEAW is again creating an unsubstantiated obstacle in order to prevent him from receiving his pension early.  SEAW has tried to discredit him and denies the latest allegations.  There was no mention of a further dispute between SEAW and him, and it was another year on from September 2006 before he was made aware of these new and different allegations from a third party (BFP).  It was also two years and eight months after he left SEAW’s service.

· Had he retired in January 2007, he would have taken the maximum tax-free cash sum and it is likely that he would have taken a non-increasing pension solely for him (i.e. no provision for his wife), although he would have considered any advice from BFP.

· He is seeking his pension benefits to be released, and compensation for loss of interest on the cash lump sum and the time spent trying to secure his benefits.

Summary of SEAW’s position  
31. SEAW says,

· Its reason for not releasing Mr Baker’s retirement benefits/papers stems from the missing paperwork, instruments and plant equipment.  If Mr Baker cares to return these items then it would have no hesitation in signing off his pension rights.

· At the time he was made redundant, it did not write to Mr Baker nor report the matter to the police.

· Mr Baker is in full time employment, albeit elsewhere, and so it was unaware that he could draw on his pension under these circumstances.

· This pension saga has gone on for four years and it would have been quicker if Mr Baker had taken SEAW to court.  Three members of its staff are willing to testify; Mr P that he saw Mr Baker rifling through files just before he left its service, Mr C that he had to go to Mr Baker’s house to retrieve some of the papers that Mr Baker took with him, and Mr D the items of plant that Mr Baker took with him.

· It understands that Mr Baker is seeking compensation for his stress and loss of interest on his pension monies.  His pension fund is still making money on the interest while it is invested with Equitable Life.

Conclusions

32. It is not for me to decide whether Mr Baker is guilty of the actions that SEAW allege, or whether any debt is due.  For reasons that follow, it is simply not material to the payment of his pension.  My concern is with the actions of SEAW, and whether, in refusing to authorise the release of Mr Baker’s pension, it has acted in breach of its obligations towards Mr Baker under the Scheme and/or under statute.

33. Section 91(1)(b) of the Pensions Act 1995 provides that, where a person is entitled to a pension under an occupational pension scheme, “entitlement or right cannot be charged or a lien exercised in respect of it”.  Section 91(5) (d) and (e) would allow the exercise of a charge, lien or right of set off by the Trustee in certain circumstances, but subsection (6) prevents such action where there is a dispute as to the amount, unless the obligation in question has become “enforceable under an order of a competent court or in consequence of an award of an arbitrator”.

34. SEAW has not provided any evidence to show that it has taken steps to establish that Mr Baker does owe the company money, or the circumstances in which such debt arose.  However, it is clear that Mr Baker disputes any claim so any lien or charge could only be exercised once any debt had been established by court order. 

35. The Rules of the Scheme allow Mr Baker to request the early payment of his retirement benefits and no consent is required from either the Employer or the Trustee.

36. I have considered SEAW’s actions of wilfully withholding his benefits under the Scheme.  Some pension schemes provide for a lien, which can take many forms.  Put simply, it is the right of one person to retain that which is in his possession, but belongs to another, or to charge property belonging to another in a third party’s possession, until certain demands made are satisfied by the person to whom the possession belongs.  A lien does not involve the transfer of ownership.  Nevertheless, the Rules of this Scheme do not contain a lien rule and, thus, under Section 91(1) of the Pensions Act 1995, SEAW has no justification for denying Mr Baker’s request.

37. I uphold the complaint against SEAW in its capacity as the Trustee.

38. The question arises of what would have happened if SEAW had done as it should have and not obstructed the release of Mr Baker’s benefits.  Given Mr Baker’s comments to TPAS at the relevant time and the fact that taking cash is generally regarded as an attractive option, I find that on the balance of probability Mr Baker would have taken a cash sum had he retired in January 2007.

39. It might have been possible for Mr Baker to achieve a higher annuity from the open market option, but there is insufficient certainty for Mr Baker’s loss to be based on such an annuity.

40. It is, however, evident from the figures provided by Equitable Life that the pace of growth of the fund is now insufficient to provide the same level of benefits that Mr Baker could have enjoyed had he been allowed to retire from 20 January 2007.

41. I could direct that the Trustees provide the same retirement benefits that Mr Baker could have received from Equitable Life had he drawn the benefits at 20 January 2007 (i.e. finance any shortfall).  That may result in the cash sum being an unauthorised payment and have tax implications.  Whilst the Rules allow the Trustee to deduct tax from Mr Baker’s benefits, I could direct compensation of an equivalent amount from the Trustee to Mr Baker, thereby making the Trustee liable for its own inaction.  However, I do not want to deprive Mr Baker of possibly obtaining a higher annuity on the open market option for the future.  My directions therefore take account of that.

Directions

42. I direct that the Trustee, SEAW, shall:-

· within 28 days from the date of this Determination take all steps necessary to complete the documentation, including any to exercise an open market option, for the Applicant to retire now.

· within 14 days of him retiring and settling his benefits, pay Mr Baker simple interest at the rate quoted by the reference banks on the sum of £40,020.71 from 20 January 2007 up to the date Mr Baker receives the maximum PCLS, less the amount by which the maximum PCLS exceeds £40,020.71.  In the event of the revaluation of his PCLS entitlement exceeding £40,020.71 plus interest, then no interest becomes due.

· within 14 days of him retiring and settling his benefits, pay Mr Baker the sum of £150.99 for each month from 20 January 2007 up to the date Mr Baker draws his pension, together with simple interest at the rate quoted by the reference banks on each monthly instalment, from the date each monthly instalment would have been paid up to the date of payment. 
· within 28 days from the date of this Determination, pay Mr Baker the sum of £250 for the distress and inconvenienced caused.

TONY KING

Pensions Ombudsman

16 September 2009

Appendix
Scheme Rules
43. Rule 1(d) of the Rules coded IPP/Pre87 Rules/3.87 (the Original Rules) says,

“Open Market Option
Notwithstanding paragraphs (a), (b) and (c) of this Rule, at the date of your retirement the Insurer will at the request of the Employer pay the sum available from the Policy (after making any payment necessary through the exercise by you of your option under subparagraph (f) below) to an insurance company to which Part II of the Insurance Companies Act 1982 applies and which is authorised by or under section 3 or 4 of that Act to carry on ordinary long-term insurance business as defined in the Act for the purpose of purchasing benefits in accordance with the Rules provided that such action shall not operate so as to alter the nature of the benefit from a pension from a United Kingdom source to one from a foreign source”.

44. Rule 3 of the Original Rules says,

“Leaving Service
If you leave the Service before the Normal Retirement Date for any reason, no further premiums will be paid and you will become entitled to the benefits purchased by the premiums already paid, subject to paragraphs (i) to (vi) below.

(i)
The retirement benefits will be payable at the Normal Retirement Date or at such one of the following times as you may elect:-


(1)
… … if you are female and …

or
(2)
any earlier date on or after the attainment of the age of 50 years;

or
(3)

if …

…

(iii)
The provisions of Rules 1(d), 1(e) and 1(f) will be deemed to apply to the benefits as if the date that the benefits become payable were the date of retirement”.

[Rules 1(e) and 1(f) refer to the Optional Form of Pension and Commutation respectively].
45. Rule 8 of the Original Rules says,

“Tax
When the Employer as administrator of the Scheme under Chapter 1 or the Insurer is liable for any tax in respect of any payment made to any person entitled to benefit under the Rules, the Employer or Insurer may deduct the amount of such tax or any part thereof from any payments made to such person in such manner as the Employer or Insurer thinks proper but without prejudice to any rights which the Employer or Insurer may have to deduct such tax from any payment out of the Scheme.

Statutory provisions

46. Pensions Act 1995 Section 91 provides:

“Inalienability of occupational pension
(1)
Subject to subsection (5), where a person is entitled to a pension under an occupational pension scheme or has a right to a future pension under such a scheme -

(a)
the entitlement or right cannot be assigned, commuted or surrendered,

(b)
the entitlement or right cannot be charged or a lien exercised in respect of it, and

(c)
no set-off can be exercised in respect of it,

and an agreement to effect any of those things is unenforceable.
... 
(5)
In the case of a person ("the person in question") who is entitled to a pension under an occupational pension scheme, or has a right to a future pension under such a scheme , subsection (1) does not apply to any of the following, or any agreement to effect any of the following-

…
(d)
subject to subsection (6), a charge or lien on, or set-off against, the person in question's entitlement, or right, (except to the extent that it includes transfer credits other than prescribed transfer credits) for the purpose of enabling the employer to obtain the discharge by him of some monetary obligation due to the employer and arising out of a criminal, negligent or fraudulent act or omission by him,

(e)
subject to subsection (6), except in prescribed circumstances a charge or lien on, or set-off against, the person in question's entitlement, or right, for the purpose of discharging some monetary obligation due from the person in question to the scheme and-

(i)
arising out of a criminal, negligent or fraudulent act or omission by him, or

(ii)
in the case of a trust scheme of which the person in question is a trustee, arising out of a breach of trust by him.

(f)
subject to subsection (6), a charge or lien on, or set-off against, the person in question's entitlement, or right, for the purpose of discharging some monetary obligation due from the person in question to the scheme arising out of a payment made in error in respect of the pension.

(6)
Where a charge, lien or set-off is exercisable by virtue of subsection (5)(d), (e) or (f) -

(a)
its amount must not exceed the amount of the monetary obligation in question, or (if less) the value (determined in the prescribed manner) of the person in question's entitlement or accrued right, and

(b)
the person in question must be given a certificate showing the amount of the charge, lien or set-off and its effect on his benefits under the scheme,

and where there is a dispute as to its amount, the charge, lien or set-off must not be exercised unless the obligation in question has become enforceable under an order of a competent court or in consequence of an award of an arbitrator or, in Scotland, an arbiter to be appointed (failing agreement between the parties) by the sheriff”.
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