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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mr M R Wilson

	Scheme
	:
	Principal Civil Service Pension Scheme (the Scheme)

	Respondents
	:
	Foreign and Commonwealth Office (FCO)


Subject

Mr Wilson’s complaint concerns the decision that he should not be granted a pension due to retirement on medical grounds.
The Ombudsman’s determination and short reasons
The complaint should be upheld because:

· the guidance to doctors certificating his state of health was not consistent with the Scheme’s rules;

· the appeals procedure was not followed.
As a result Mr Wilson’s state of health should be reviewed and a new decision made as to whether he fulfils the criteria.

DETAILED DETERMINATION
1. Mr Wilson made his complaint against his employer, FCO.  However, Cabinet Office as the Scheme Manager have responded on FCO’s behalf. For reasons that are explained below, in some respects Cabinet Office may strictly have been a more appropriate respondent anyway.
Material Facts

2. Rule 3.4 of the relevant section of the Scheme provides for a pension to be paid to a member who “is retired on medical grounds”.

3. Rule 1.12 defines retirement on medical grounds as:

“… retirement from the Civil Service with a medical certificate acceptable to the Minister which states that the person concerned is prevented by ill health from discharging his duties and that his ill health is likely to be permanent.”

4. Capita Health Solutions (CHS) have been appointed to provide medical certificates.  Cabinet Office have explained the process to my office.  They have published guidance notes giving advice on the criteria and the type of evidence CHS need.  The guidance notes define both “ill health” and “likely”:

“ill health means a recognised medical condition which gives rise to the incapacity.  Diagnosis must be supported by appropriate clinical findings.  The illness must be the only cause of the incapacity.

Likely means on a balance of probabilities.  The permanence of the ill health does not have to be beyond ‘reasonable doubt’ but rather more likely than not.  The effect of treatment is taken into account when considering the incapacitating effects of a condition, but only standard treatments currently widely available in the UK are to be considered and the chances of a successful outcome is [sic] taken into account.  Scheme members should not be pressured by their employer into undertaking novel or risky treatments on the basis that pension scheme benefits will otherwise not be considered.”

5. The guidance notes also describe the appeals procedure.  In summary: 
Stage 1

An appeal must be in writing and within three months of the date a member is notified of the decision. Members can appeal with or without significant new medical evidence.  Any new medical evidence must be from a registered medical practitioner.  A senior physician will consider the appeal in the light of the medical evidence previously considered plus any additional reports provided by the appellant.

Stage 2

Where the appeal is not supported, the senior physician will forward all the papers to the chief medical adviser who establishes whether a reasonable case for appeal exists.  If rejected because of deficiencies in the documentation, there is a three month time period to make good those deficiencies, which applies to both the employer and the member.

If the member cannot make a reasonable case within the 3 months allowed the appeal fails on procedural grounds.  

If the appeal fails at this stage and the member has any concerns about the way the process has operated in their case, they should refer to the Internal Disputes Resolution (IDR) Procedures.
If a reasonable case has been made the chief medical adviser or deputy, will determine whether the procedural and medical elements have been properly applied, and may uphold the appeal and provide a replacement medical retirement or refusal certificate.  If there remains uncertainty whether the criteria for medical retirement are satisfied CHS will refer the case to an independent Medical Board to consider. 

The detail of Stage 3 is not material to this complaint.
6. I have also seen, in a letter of 16 September from CHS to Cabinet Office, an explanation by CHS of the efforts taken to ensure consistency of decision making and the approach taken.  CHS say:
“As you are aware, the pension scheme expects scheme members to have had what it terms full investigation and treatment under specialist care without effect before ill health retirement is likely to be supported.  However, the mere fact that a scheme member has not had a specific treatment is not a reason to decline an application and this is reinforced in the training that takes place.  The authorised pension scheme advisers are instructed to consider whether there is a realistic prospect that remaining treatments are likely to create sufficient functional improvement such that a return to work may be possible.”

7. Mr Wilson began his employment with the FCO on 28 January 1985.  He had been diagnosed as a type 1 diabetic in 1971 and subsequently put under the care of Dr Paton, a diabetic specialist.  Mr Wilson had also suffered a stroke in 1993.  He started a period of continuous sickness absence in April 2006.  Mr Wilson will reach his normal retirement date in February 2018.

8. By early 2007 it seems the matter of continuing employment was coming to the fore.  There were discussions between FCO and CHS. Dr Wilford of CHS obtained medical reports and on 3 April FCO wrote to Mr Wilson and said that Dr Wilford felt that Mr Wilson stood “a very good chance of succeeding” with an ill-health retirement application.

9. On 28 April Mr Wilson saw Dr Wilford.  She reported that Mr Wilson was a poorly controlled insulin dependant diabetic, although no further opinion could be given until reports had been received from his diabetologist and his GP.
10. Further reports were obtained and on 25 June, the London CHS office, with which FCO had been dealing, wrote to CHS in Coventry enclosing material required for a decision as to whether the relevant certificate could be provided.

11. In July 2007 Mr Wilson saw a Dr Bonsall of CHS.

12. In September 2007 the application was considered by Dr Bray of CHS.  Dr Bray had before him:

· Notes from the consultation with Dr Wilford dated 28 April 2006.  

· A report from Mr Wilson’s GP dated 19 May 2006.  His GP had noted several health issues:

· diabetes, which had been sub optimal for many years; 

· high blood pressure which had been reduced with hypertensive medication; and

· depression for which he had been prescribed anti depressants.

· A report dated 23 June 2006 from Dr Paton, a consultant physician at Milton Keynes General Hospital.  The report noted Mr Wilson’s diabetes was not under control. In addition he was suffering chest pains and had been referred to a cardiologist.  Dr Paton’s view then was that Mr Wilson should not go back to work until his diabetes was under control.
· A further report from Dr Paton dated 20 July 2006 which noted that Mr Wilson’s diabetes had been brought under control.  Dr Paton’s view was that if this were his only problem he could have returned to work.  His opinion was that this would not be possible though until Mr Wilson’s angina had been fully investigated.  

· A memo from CHS to FCO, dated 7 November 2006, sent after a telephone conversation with Mr Wilson which had revealed he was suffering from severe depression and recorded CHS had requested Mr Wilson’s GP to arrange for him to see a psychiatrist and to provide a report on his underlying physical conditions.
· Notes from the consultation with Dr Bonsall of CHS dated 30 July 2007 which had prompted Dr Bonsall to request reports from Mr Wilson’s GP. 
· A report from Mr Wilson’s GP dated 3 September 2007 which stated that Mr Wilson’s diabetes and hypertension had been brought under control but that he had suffered severe depressive episodes which were unpredictable and debilitating.

13. On reviewing the evidence, Dr Bray completed the ‘Medical Retirement and Justification Sheet’.  He identified depression as the primary medical condition with diabetes and cardiac problems as subsidiary conditions.  Under “Reasonable Treatment Options Remaining”  Dr Bray wrote “Reduced C2H5OH intake” (I understand this to mean alcohol intake) and “Improved compliance re diabetic treatment – lapse 2003 CRF [chronic renal failure]”. In completing a series of “Y/N” options, in answer to “Is there robust evidence further treatment will not lead to improvement”, Dr Bray deleted the “N”.
14. In the section of the form intended for conclusions there was the question “Medical retirement/EPPA supported”.  Dr Bray apparently scrubbed out “Y” (the style of the deletion is that same is the previous boxes).  “N” has also been deleted, perhaps by a different hand or at a different time, but then written back in.
15. Whatever the deletions, Dr Bray’s conclusion was that Mr Wilson did not satisfy the medical criteria and on 12 September 2007 he wrote to the FCO enclosing a signed refusal certificate.
16. In Dr Bray’s covering letter he recited the criteria in the rules and then went on to say:
“Published guidance on dealing with applications for medical benefits indicates that individuals should have been fully investigated and treated without effect before ill health retirement can be considered.  This is taken to mean that:
· the applicant has a recognised medical condition and the diagnosis of the condition must be supported by appropriate clinical evidence;

· the applicant has either failed to respond to standard treatments, or [that] there is robust evidence that such treatments are unlikely to result in sufficient improvement that the applicant would be capable of discharging his duties.”
17. He then gave reasons for his conclusion:

“Having considered the application and evidence there is, in my opinion, reasonable medical evidence that Mr Wilson is prevented from discharging his duties and the key issue in relation to the application is whether or not Mr Wilson’s incapacitating health problems are likely to be permanent.  On this occasion it is my opinion that the scheme definitions as outlined above are, on the balance of probabilities, unlikely to be met.

I am aware of the long term diabetic problems with the target organ damage.  There is no evidence from the medical reports available that Mr Wilson’s working ability is compromised by the diabetes or the related problems.  The recurrent nature of his depression is problematic but control mechanisms have been installed and it is my understanding although not actually seeing a psychiatrist or a psychologist the gentleman has been under the care of the community mental health team.  I believe that there is certainly room for improvement with further therapies and there is every indication that Mr Wilson will be able to return to his workplace within the foreseeable future.” 

18. On 17 September 2007, Mr Wilson was informed of the decision and provided with a copy of CHS’ letter of 12 September.  Mr Wilson replied on 19 September saying that he wished to appeal and he was provided with the necessary forms on 25 September.

19. Mr Wilson’s GP wrote a letter on 25 September saying that he was extremely surprised that Mr Wilson had not been granted early retirement on medical grounds:

“…whilst I accept fully that [Mr Wilson’s] diabetes on its own is really not a reason for him not being able to work, his mental state has been a constant concern to me.  He is really quite incapable of making decision even when under the slightest pressure.  This has been despite using anti depressants and help from the Community Psychiatric Department, who will be writing to you to as well to confirm my worries.

…I feel that Mr Wilson is quite incapable of being employed and whilst there have been momentary improvement, overall his condition has really not changed dramatically and I therefore, do not expect the situation to change greatly in the future.”

20. On 4 October 2007 the Milton Keynes Adult Mental Health Day Services (AMHDS) wrote to FCO setting out Mr Wilson’s symptoms and response to the support they had offered.  The author said:
“…in my professional opinion, I am confirming that he is not able and will not be able to hold down a job, therefore I fully support his early retirement due to his mental health problems.” 

21. Mr Wilson completed the appeal forms on 17 October 2007, enclosing his GP’s letter of 25 September and the AMHDS report of 4 October.  The appeal papers were referred to CHS on the same day. 

22. On 8 November 2007, Dr Evans of CHS wrote to FCO responding to the appeal.  Dr Evans said the report from AMHDS did not technically amount to new evidence because it had been written by a nurse and guidelines said that evidence must be from a registered medical practitioner.  Dr Evans’ opinion was that the new information did not provide evidence that the Scheme criteria had been met.  In summary he stated that:

· the medical evidence was that Mr Wilson’s diabetic condition should not prevent him from working;

· his current inability to work appeared to be due to impaired mental health;

· the AMHDS report was written by a nurse practitioner who although  supportive of ill health retirement provided little information about the treatment Mr Wilson had received;
· there were a number of effective strategies for the treatment of depression and   the report gave no indication that antidepressants of different therapeutic classes, or combination treatments had been attempted;  

· there was “…currently no evidence that all reasonable treatment options have been undertaken without benefit.”
23. Mr Wilson was informed on 19 November that his appeal had failed but that CHS would review his case again at stage 2.

24. On 5 December 2007, Dr Stuckey of CHS wrote to FCO with the initial stage 2 decision. He found that the appeal could not be supported on the basis of existing evidence. The reason was that permanence had not been established.  On that subject he reiterated Dr Bray’s interpretation of established guidance  and said:
“A report from a consultant psychiatrist giving a clear opinion on Mr Wilson’s long term outlook confirming all reasonable treatment options have been utilised and/or identifying the likely impact of any untried treatments would appear the sort of evidence necessary in this case.”

25. FCO wrote to Mr Wilson on 10 December 2007, enclosing a copy of the report from CHS and inviting him to provide further medical evidence within three months.

26. At his GP’s suggestion, Mr Wilson was assessed by Dr Coffey, a consultant psychiatrist, on 29 January 2008 and he prepared his report on 7 February 2008.  

27. Dr Coffey’s report ran to 12 pages and as is material it records:

· Mr Wilson was significantly depressed and was likely to have early dementia and should that diagnosis prove correct his incapacity would be permanent;

· his comprehension difficulties could be an extension of his stroke or diabetes;

· his diabetes had proved very difficult to control;

· he probably had a right sided homonymous hemianopia, had cataracts and diabetic and/or hypertensive retinopathy and could probably not read documents as would be required for his work then or in the future;

· his prognosis was poor given that he had been significantly clinically depressed for about two years;

· he was too unwell to undergo cognitive behavioural therapy or interpersonal therapy although he was unlikely to benefit from psychotherapy in the near future;

· changing antidepressants alone was unlikely to confer significant benefit and any attempt to wean Mr Wilson off his current medication and onto another form of antidepressant ran the risk of further mood deterioration and more intensive suicidal ideation.

28. Dr Coffey’s opinion was that Mr Wilson was “…on the balance of probability likely to remain significantly depressed in the foreseeable future”. 

29. Dr Coffeys’s report was referred to CHS on 15 February 2008 as the second part of stage 2 of the appeal process.  On 14 March 2008, Dr Stuckey gave his opinion which was that Mr Wilson had “not established a reasonable case for an appeal” because “suitable and sufficient medical evidence to support permanent incapacity remains outstanding”. 
30. FCO wrote to Mr Wilson to tell him about Dr Stuckey’s conclusion on 20 March.  They said that they understood the next stage would be an appeal to an independent review board.  On 26 March they said that in fact there would not be such an appeal board.  They said “Capita have confirmed that as Dr Stuckey was able to take a decision on the papers submitted the case will not proceed to an independent board and the case is now closed”.  Had Dr Stuckey not been able to reach a decision without reasonable doubt then he would have considered an independent review …”
31. In due course Mr Wilson was dismissed.

32. Cabinet Office has stated that Mr Wilson was not provided with information about the Scheme’s internal dispute resolution procedure.  Cabinet Office has not suggested that it should have been used, and my office accepted the complaint for investigation on the basis that it was not applicable.

33. Cabinet Office says that although CHS reports do not always describe the full thought process behind the advice given, this does not mean that the rules have not been applied properly.  Any view about the likely effects of any untried treatments needs to be underpinned with ‘robust evidence’.  The nature of someone’s work could well form part of this robust evidence with other factors like age and social influences also being taken into account.  The question is whether there is a realistic prospect that remaining treatment options are likely to create a sufficient functional improvement to allow a return to work
34. Cabinet office also accepts that Dr Bray’s letter of 12 September 2007 may not have been written particularly well, giving a false impression of how he interpreted the guidance in applying rule 1.12 to Mr Wilson.  Dr Bray considered there were untried treatments (further therapies) which along with the control mechanisms in place, provided room for improvement in his condition.   There was no evidence to suggest otherwise.

Conclusions

35. At the time of the final decision there were unresolved questions relating to Mr Wilson’s psychological condition (including a possible diagnosis of early dementia) and also his eyesight.  
36. The approach attributed to published guidance in the 12 September 2007 letter from Dr Bray does not in fact appear in the guidance notes. (The guidance notes themselves do not, of course form a part of the Scheme’s rules, but in my view they do set out a fair description of what “likely” meant).  Moreover, it does not adequately reflect the way that possible future treatments should have been dealt with.  What was needed under the rules was a decision as to whether Mr Wilson’s ill health was likely (that is, on the balance of probabilities) to be permanent.  If there were untried treatments the neutral question should have been whether the ill health would be permanent even if those treatments were undertaken.  

37. The approach described by Dr Bray would, if operated, significantly tilt the balance against Mr Wilson.  It required there to be robust evidence that the treatments would not be effective.  All that was needed was a decision about whether the treatments would or would not be effective.
38. Cabinet Office says that the letter does not accurately represent what Dr Bray’s thought processes would have been.  But I find neither the pro forma “justification sheet” nor the recent evidence from CHS particularly reassuring on that point. First, the justification sheet asks what I consider to be the wrongly weighted question “Is there robust evidence that further treatment will not lead to improvement?”  
39. CHS say that “… the pension scheme expects scheme members to have had what it terms full investigation and treatment under specialist care without effect before ill health retirement is likely to be supported.”  If that is what the pension scheme expects, then it is wrong to do so.  It must be wrong because it assumes that there is time between diagnosis and retirement for full investigation and treatment.  It is clear though that there is in fact scope for treatments to be outstanding and for their likely effectiveness to be considered.  I substantially agree with the remainder of what CHS has said except that in

“The authorised pension scheme advisers are instructed to consider whether there is a realistic prospect that remaining treatments are likely to create sufficient functional improvement such that a return to work may be possible.” 

the words “may be” ought to be “is” (but that is probably what CHS intended).  
40. Whatever Dr Bray may have considered, the approach that Dr Bray documented was not the right one.  In addition he completed the form to say that there was robust evidence that future treatments would not lead to improvement.  That may have been a slip, but the only treatments identified on the form are better control by Mr Wilson of his alcohol intake and his diabetes.  The letter discusses treatment for depressive symptoms that is not mentioned on the form. 
41. The support that Cabinet Office give to the original decision is based on supposition of what Dr Bray would have taken into account.  It may be right (though I do not wholly understand or accept Cabinet Office’s position on the interpretation of “robust evidence” in the context) but anyway I consider that there was maladministration in the way that it was dealt with. Mr Wilson is entitled to a decision made on a correct and transparent basis.

42. I have additional concerns about the appeals process and the way it was applied.  At stage two, Dr Stuckey’s decision – which was that Mr Wilson had “not established a reasonable case for appeal” was reached on the basis of the same guidance concerning untried treatments that I have already found inappropriate. 
43. At the conclusion to stage two, FCO neglected to inform Mr Wilson of his right to make a complaint under the internal dispute resolution procedure.  The process failures may have been identified under the internal dispute resolution process, had Mr Wilson been informed of it and used it.   
44. I find therefore that there was maladministration in that:

· inappropriate guidelines were used;

· the appeal process was flawed;

Directions
45. I direct that, within 28 days of the date of this determination, FCO will restart the appeal process as if it had never been operated. It should be undertaken applying the guidance notes as they stand and having regard to my comments about the proper balance in considering the effectiveness of untried treatments,
46. In the event that the process results in a pension becoming payable to Mr Wilson it shall be payable with effect from the date of his dismissal and any past instalments shall be paid with simple interest for at the rate for the time being declared by the reference banks.  
TONY KING

Pensions Ombudsman

21 October 2009
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