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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	Mr D B Powell-Grabaskey.

	Scheme
	Teachers’ Pension Scheme (the Scheme)

	Respondents
	Teachers’ Pensions (TP)

Department for Children, Schools and Families (DfCSF)


Subject

Mr Powell-Grabaskey complained that,

· after he returned to full-time employment for a very short period, TP and the DfCSF incorrectly ceased the payment of his ill-health pension in October 2007 and sought repayment of the amount overpaid since June 2003 despite August annual returns;
· correspondence was vague, contradictory and misleading; an important letter was not received as it was wrongly addressed.

Mr Powell-Grabaskey is seeking his ill-health pension reinstated to June 2003 and a financial award for injustice, including distress and inconvenience.

The Pensions Ombudsman’s determination and short reasons

The complaint should be upheld because even if Mr Powell-Grabaskey worked full time as a teacher for City of York Council for one week from 9 June and 13 June 2003, TP and DfCSF were not necessarily entitled to regard him as no longer incapacitated such that payment of his pension should cease.
DETAILED DETERMINATION

Regulations

1. When Mr Powell-Grabaskey retired the applicable regulations were the Teachers’ Superannuation (Consolidation) Regulations 1988 and it was under these that his entitlement arose.  They were replaced by the Teachers’ Pensions Regulations 1997 (“the 1997 Regulations”) and these were applicable to Mr Powell-Grabaskey at the time of the events to which this complaint relates.  Regulation E13 of the 1997 Regulations says (as relevant):

“(1)
This regulation applies where a person who became entitled to payment of a teacher's pension by virtue of regulation E4 (4) ceases to be incapacitated.

 (2)
On the person ceasing to be incapacitated the pension ceases to be payable, but any equivalent pension benefits continue to be payable.”

2. Schedule 1 to the 1997 Regulations contains the following definitions:

“A person is incapacitated -

(a)
in the case of a teacher, … …, while he is unfit by reason of illness or injury and despite appropriate medical treatment to serve as such and is likely permanently to be so,

…”

3. The Education (Health Standards) (England) Regulations 2003 (“the 2003 Health Standards Regulations”) contain restrictions on who may be employed as a teacher (amongst other occupations).  Regulation 6 says: 

“(1)  A relevant activity may only be carried out by a person if, having regard to any duty of his employer under Part II of the Disability Discrimination Act 1995, he has the health and physical capacity to carry out that activity.

(2)
Subject to paragraph (3), a person who is in receipt of a retirement pension by virtue of regulation E4 (4) of the Teachers' Pensions Regulations 1997 (ill health retirement) is not to be regarded as having the health or physical capacity for teaching.

(3)
Nothing in paragraph (2) shall prevent a person being appointed on a part-time basis to carry out a relevant activity if his entitlement to receive such pension took effect before 1st April 1997.”

4. In Regulation 3 of the 2003 Health Standards Regulations “part-time” is defined as meaning “not more than two and a half normal working days, or an equivalent period, in any working week”.

Material Facts

5. Mr Powell-Grabaskey was a member of the Scheme and applied for an ill‑health pension in June 1996.  His application was successful and he began receiving an ill‑health pension on 1 September 1996.

6. In May 1998, Mr Powell-Grabaskey changed address and notified TP.  TP confirmed its records had been amended.

7. Mr Powell-Grabaskey has told the Pensions Advisory Service (TPAS) that after attempting two or three jobs outside teaching, he had no choice but to return to supply teaching in 2000.

8. On 2 May 2000 Mr Powell-Grabaskey wrote to TP asking what (supply) work he could do in schools.  He stated he had been informed that different rules applied now to those like himself who took early retirement before August 1997.

9. TP responded to Mr Powell-Grabaskey on 24 May 2000 regarding re‑employment after the award to ill-health benefits.  TP’s letter set out in general terms some of the issues surrounding re-employment but it was incorrectly addressed.

10. Mr Powell-Grabaskey wrote again to TP on 19 November 2001 saying he was doing part-time supply work for the City of York Council (York Council).  He said he had telephoned TP in the past and been informed how much he could earn as a supply teacher but, given his retirement circumstances, he wanted to know in writing how many days a week supply work he could do, or if he could accept any contract work.
11. In response, TP sent a letter to him on 4 December 2001 saying,

“… … it is not possible for TP to determine the amount and/or type of re‑employment that may be undertaken, this is a matter entirely for the member and their medical practitioner.

As explained in our previous letters a limited amount of part‑time teaching is permissible, but such work would be monitored and could in time lead to a review of your eligibility to receive an ill health pension.

To explain the monitoring procedure: when a teacher returns to a part time teaching post or any work associated with children it is the responsibility of the employer, under the Education (Teachers’ Qualification and Health Standards)(England) Regulations 1999, to ensure that the person is fit to teach/work with children.  Teachers’ Pensions, on behalf of the Department for Education and Skills (DfES), ask the employer to provide details of the work undertaken and evidence of the person’s fitness to teach.  If the employer finds the teacher fit for part time only the ill health pension continues.  If the employer finds the teacher fit to teach full time the pension would cease from the date this decision was made.

I hope this information is helpful and would be grateful if you could keep Teachers’ Pensions informed of your re‑employment situation in order to avoid any overpayment of pension”.

12. In a letter dated 22 November 2006 to Mr Powell-Grabaskey, TP asked him to complete a certificate of re-employment and forward it to his employer for onward submission to it.  It explained the Regulations allowed a pension to be suspended when the retirement income and any earnings exceeded a ‘salary of reference’.

13. On 27 December 2006 TP wrote to Mr Powell-Grabaskey saying that in light of the information on the certificate received from York Council, the medical advisers for the DfCSF had requested up to date medical information from his GP in order to establish his continued eligibility to receive an ill‑health pension.  Mr Powell-Grabaskey was asked to complete and return a consent form, which he sent back on 3 January.

14. TP wrote to Mr Powell-Grabaskey’s GP, who replied on 23 February 2007 detailing his previous diagnosis (depression) and current symptoms.  The GP said Mr Powell-Grabaskey could not be regularly available for work.

15. On 5 June 2007, TP wrote to York Council saying the DfCSF’s medical advisers had requested further information.  They asked the York Council to confirm what percentage time he had worked in relation to the percentage of working days available (excluding weekends and school holidays), and a record of sickness absence and details of any work place adjustments.

16. York Council replied on 15 June.  It provided a copy of Mr Powell-Grabaskey’s sickness absence record and said he had been appointed on 13 November 2000, but it no longer held records prior to 31 March 2001.  It gave a breakdown of the percentage of time worked as follows:


FTE 
%
Part Time


Dates
Salary
Worked
Salary (Actual)


01/04/2001 – 31/03/2002
£24,843
61%
£15,147


01/04/2002 – 31/03/2003
£25,713
57%
£14,564


01/04/2003 – 31/03/2004
£26,460
63%
£16,592


01/04/2004 – 31/03/2005
£27,123
65%
£16,100


01/04/2005 – 31/08/2005
£27,801
58%
£ 6,747


01/09/2005 – 31/03/2006
£28,005
53%
£ 8,568


01/04/2006 – 31/08/2006
£28,005
63%
£ 7,384


01/09/2006 – 31/03/2007
£28,707
45%
£ 7,463


01/04/2007 – 31/05/2007
£28,707
70%
£ 3,339

17. A month later TP asked York Council for a further breakdown of all re‑employment that showed the pattern of re-employment on a day by day basis.

18. York Council replied on 2 October 2007.  The requisite breakdown gave the date, the amount paid for each day and the school code where he had worked.

19. In a letter dated 6 November 2007 to Mr Powell-Grabaskey, TP said he had undertaken a full week of teaching re-employment in the week commencing 9 June 2003.  It also said, as his ill-health benefits were granted on the grounds that he would be too ill to teach full time, he was no longer entitled to payment of his ill‑health pension from the commencement of that full time period.  As a result, an overpayment had arisen in respect of the period 9 June 2003 to 25 October 2007.  The gross overpayment was £44,342.00 and, following a tax adjustment of £4,123.63, the net overpayment was £40,218.37.  It asked him to arrange repayment of this amount.

20. Mr Powell-Grabaskey apparently wrote twice to TP on 6 and 11 November, before writing again on 23 November 2007 to appeal against the decision.  He apologised for any inadvertent infringement of the Scheme’s Regulations and said he never deliberately meant to transgress the rules.  He had always believed he was working part‑time – no full weeks, no part‑time contract work and earnings within the salary of reference.  He had undertaken part‑time supply work based on direct communication/information from TP, his union, from York Council and from medical advice.  He could not recollect why he would have undertaken a full week’s supply teaching and gave plausible explanations.  But he said he could not see how five days of secondary and primary supply work could be construed in any way as an ability to teach full‑time.

21. TP treated his letter as a complaint under the Scheme’s internal dispute resolution procedure (IDRP).  The stage‑one IDRP decision, dated 7 December 2007, referred to Regulation E13 (2) of the 1997 Regulations and said this provided that a person’s ill‑health pension ceases to become payable when the person is no longer incapacitated.  While some part‑time teaching is permitted for those teachers whose ill‑health pensions began before 1 April 1997, a person who returns to full‑time teaching, even in a temporary capacity, can no longer be regarded as continuing to be unfit for teaching.  When Mr Powell-Grabaskey undertook a full working week in June 2003 he could no longer be considered incapacitated.  His appeal was therefore dismissed.

22. During December 2007 TP pursued recovery of the overpayment.  It told Mr Powell-Grabaskey that the Regulations did not allow for any debt to accrue and so the amount should be paid back in full immediately.  Government accounting procedures, however, gave discretion in cases of severe hardship.  A means questionnaire was provided.

23. In January 2008 Mr Powell-Grabaskey contacted TPAS.  He explained what had happened and told them he was still being treated by his doctor for anxiety and depression and had never been capable of full‑time teaching.  He had always followed the ‘no full weeks regulation’.  He did not know why he had inadvertently worked a full week.  He suggested he may have been booked for a half day and asked to stay on for the full day.  Then again, he may have mistakenly offered to do supply work forgetting about an advanced booking and then felt obliged not to let the school down.  Alternatively, some of the supply work may have been exam invigilation administration rather than classroom supply teaching.

24. TPAS wrote to Mr Powell-Grabaskey saying he should take up matters with the Scheme in writing before they would consider his case.  If he had already done that, then he should provide copies of the correspondence to them.

25. Mr Powell-Grabaskey sought legal advice from a firm of solicitors, Hague & Dixon, who provided professional advice (including counsel’s opinion) in April 2008.

26. In June 2008 Mr Powell-Grabaskey’s GP sent a letter to his solicitors giving his medical history for 1998 to 2002.  He said it was noted, in November 2000, he was only doing supply teaching and for this reason he was able to work and was not permanently out of work.  His recollection of his patient’s condition was at no stage “during this millennium” had he been fit for full‑time teaching.

27. Hague & Dixon submitted a stage‑two IDRP application on 27 June 2008.  In connection with it Mr Powell-Grabaskey obtained a medical report at a cost of £70.
28. DfCSF dismissed his appeal on 21 July 2008.  Its reasons were that Mr Powell-Grabaskey undertook substantial part time re-employment in teaching, including a week working full time.  The fact that he had worked at two establishments during the week in June 2003 was immaterial.  Neither Mr Powell-Grabaskey nor his employer had kept TP informed of his changing nature and extent of his re‑employment during this period.  It referred to the declaration Mr Powell-Grabaskey had signed in 1996 and TP’s (incorrectly addressed) letter of May 2000 (and provided a copy).  It also said it did not consider his legal costs the responsibility of DfCSF as the IDRP was designed and intended to enable scheme members to resolve difficulties without recourse to legal action.

29. Mr Powell-Grabaskey emailed DfCSF giving five reasons why he had taken legal advice and why he had not so far used TPAS.  He said,

· his union had had four similar cases in his local region where teachers had had to repay overpayments;

· he felt his and his wife’s pensions and assets were under threat;

· the reclaiming of ill-health pension on a national scale must be massive and he did not want to be a innocent victim;

· he had little faith in the IDRP after stage‑one and there was too much at stake;

· after such a delay in notifying him, he knew there was going to be difficulty accessing records.

30. Further legal advice was taken from Dixon & Hague in August 2008 and Mr Powell-Grabaskey was recommended to approach TPAS, although his solicitors did correspond with the DfCSF during August.

31. On 16 September 2008, Mr Powell-Grabaskey sent copies of past correspondence to TPAS.  TPAS approached TP but over the next couple of months were unsuccessful in mediating between the parties.

32. Mr Powell-Grabaskey then brought a complaint to my office.

Summary of TP’s position

33. In the declaration on the application form for ill health, Mr Powell-Grabaskey undertook to notify TP if he returned to employment in education at any time during his retirement.  He also indicated in a tick box on that form that he would not be returning to teaching during his retirement.

34. Leaflet 192, on the possible effects of re-employment on retirement pensions, accompanied his retirement letter in 1996.

35. Mr Powell-Grabaskey did tell TP in 2001 that he was presently doing an unspecified amount of supply work and said he was often asked about working on a part-time contract.  In its reply, which was correctly addressed, it told him that a limited amount of part‑time work was permissible.

36. It was the employer’s responsibility to ensure that a person they employ was fit to work with children.  TP, acting for DfCSF, could make enquiries about the person’s fitness to teach.

37. Mr Powell-Grabaskey worked in excess of 50% for the 5 year period from 1 April 2001 to 31 March 2006 and had worked full time for the week 9‑13 June 2003.

38. The DfCSF’s medical advisers found in their two reports that “… there is evidence that there has been improvement but not resolution of [the] symptoms … The evidence does not confirm any current therapeutic intervention or specialist input but does allude to intermittent incapacitating symptoms (apparently untreated)” and “The evidence you have now supplied reveals an ability to offer his services as a teacher for more than 50% of the time for the great majority of the time he has been in supply teaching, with only two days sickness absence”.

39. This demonstrates that both Mr Powell-Grabaskey’s health and his employment record were taken into account.

40. Based on medical information and his pattern of work it was decided by the DfCSF that Mr Powell-Grabaskey’s pension should be stopped as from 9 June 2003.

41. Although in previous cases the Ombudsman has regarded the established procedure of assessing such matters as flawed, TP for its part has acted in accordance with the established procedure and guidance provided by the DfCSF.  TP does not therefore accept the charge of maladministration.

Summary of DfCSF’s position
42. It is clear from the records provided by York Council that Mr Powell-Grabaskey has, and continues to, undertake substantial part‑time work.  However, that was not the reason his pension was stopped in 2007, the decision that he had ceased to be entitled to ill‑health retirement benefits resulted from his employment during the week commencing 9 June 2003 when he was employed full‑time.

43. It has given full consideration in light Mr Powell-Grabaskey work record and the arguments and issues put forward by all parties.  Whilst it considered that there is considerable doubt about Mr Powell-Grabaskey continued entitlement to benefits it nevertheless accept that, given the duration of the full time employment was short, it is not certain that he was no longer unfit to work full time as a teacher back in 2007.  It is therefore minded to:

· re-instate his ill‑health retirement benefits;

· pay benefits for the period since they were stopped (2007 to date) and pay interest;

· cancel the overpayment debt for the period 9 June 2003 to 25 October 2007;

· pay him £250 for any distress and inconvenienced caused.

· TP has paid Mr Powell-Grabaskey a sum of £11,212.00 (arrears) and £413.09 (interest) along with his pension instalment for July 2009, in accordance with its instructions.
44. It does, however, plan to undertake a review of his continued entitlement to ill‑health retirement benefits.  Such a review will be a current assessment rather than a retrospective one.
Summary of Mr Powell-Grabaskey’s position
45. Whether he worked full time as a teacher has always been questionable and in doubt.  There are no records of the amount/kind/content of work he did.  There is a difference between the work of a full time contracted teacher and a supply teacher supervising say primary/secondary children.  The percentages shown above are based on available supply teaching, which is nominally less than the 195 accepted teaching days.
46. The stopping of his ill‑health pension and the demand of over £40,000 has had a profoundly negative affect on his health.  He has not worked since 2007 and due to his health he is presently unable to work.  The situation has been mentally exhausting and physically wearing and caused him and his family financial problems.

47. He is agreeable to the DfCSF’s offer for putting matters right, although given this episode the main point now is regarding compensation for the two years that he and his wife have lost through no fault of their own.  The sum of £250 for distress and inconvenience is acceptable provided that it does not preclude him from asking the DfCSF for a more realistic amount.  His main compensation requests are for expenditure and losses as follows:

· Legal fees for £1,528.95 from February 2008 to May 2008.  Invoices (for £1,426.45) are provided.  This was his only responsible course of action.
· Medical fee of £70 in respect of medical evidence for stage II of the IDRP.  A receipt is provided.

· Overdraft fees of £720.80 (o/d interest) and £114 (unpaid items charge) from November 2007 to June 2009.  Bank statements for the 21‑month period from October 2007 to June 2009 have been provided.
· His tax arrangements, in particular, his tax coding to be reinstated with HMRC.

· Loss of earnings based on average earnings for 2006 of £1,360.81 per calendar month from November 2007 to date.
· A further payment would be expected for distress, hardship, damage and inconvenience caused, and his wife would expect a payment for the same too.

48. It is important that the respondents are seen to be brought to account.

49. He is unsure how compensation works, but retracting with a derisory offer of compensation and no apology is not good enough.  It needs to reflect the impact on his and his wife’s lives.

Conclusions

50. Given that TP has re-instated his ill‑health pension and DfCSF is prepared to pay Mr Powell-Grabaskey a sum for distress and inconvenience, much of the injustice has already been resolved during my investigation.  However, because there are outstanding matters I do have to consider whether there was in fact maladministration.

51. Mr Powell-Grabaskey was required to tell TP about any offer of teaching work, so that TP could advise him if his pension would be affected.  This would mean notifying them of each period of supply work but, apart from one occasion, he does not appear to have done that.  Mr Powell-Grabaskey did, however, approach TP about how much work he could do or was allowed to do.  His correspondence in 2000 and 2001 leads me to conclude that he was aware that there could be an issue if he worked too much, certainly in relation to the ‘salary of reference’ criteria, even if he was unaware of the precise regulations about returning to work having retired on health grounds.
52. There is not any reference in the 1988 or 1997 Regulations to the number of hours a teacher with an incapacity pension derived from the 1988 Regulations may work as a teacher.  There is only a provision that the pension stops if the person is no longer incapacitated (i.e. no longer unfit by reason of illness or injury to serve as a teacher).  The decision as to whether or not a pensioner has ceased to become incapacitated falls to the Secretary of State (whose function in this regard is discharged by DfCSF).

53. As a matter of custom and practice people receiving an ill-health pension and working as teachers fewer than 2 ½ days a week were not regarded as no longer incapacitated.  Similarly, it was (and still is) taken that anyone working full time as a teacher could not still be incapacitated.

54. Mr Powell-Grabaskey was initially told that because he worked full time his pension had been stopped.  The reason was then slightly amended to be because he was working substantially part‑time with one full week at work and was the direct cause of his pension being stopped.  However, the DfCSF has now reverted to saying that it was due to him working one week full time.

55. The full time criterion is arbitrary.  It means that a person who taught full time for five consecutive days and stopped would automatically be regarded as fit to serve as a teacher, whereas a person who worked four consecutive days for a week and stopped, or for two days a week for three weeks usually would not.  There may be no difference whatsoever in their health.  Each may be fit or unfit to serve as a teacher.

56. At least in theory the kind of work that Mr Powell-Grabaskey was doing may be relevant.  Some teaching roles are presumably less stressful or physically demanding than others.  When deciding originally whether Mr Powell-Grabaskey was unfit to serve as a teacher, no doubt the decision was based on a wide range of normal teaching duties.  The test of incapacity does not take into account the actual job being undertaken.  And the test was not whether Mr Powell-Grabaskey was so unfit that he could not serve in any conceivable teaching post, however light and unstressful the duties.  When the test is reversed the consideration should be the same.  It should take into account the range of normal teaching duties.  If Mr Powell-Grabaskey had consistently worked in a role or roles that, exceptionally, were outside the normal range then doing so did not automatically mean he is fit to serve as a teacher.

57. Whilst the appointment of a teacher and his or her health and physical capacity for teaching is a matter for the employer (now under the 2003 Health Standard Regulations) whether a person has ceased to be incapacitated (i.e. is no longer unfit by reason of illness or injury to serve as a teacher) is a matter for TP/DfCSF under the 1997 Regulations.  For pre 1997 ill health retirees the issue is one of fact and it is not sufficient for TP simply to say that if such a person has been employed full time as a teacher then he or she can be deemed fit to serve as such.  On the contrary it is necessary for DfCSF/TP to reach a proper decision as to that person’s fitness to serve or otherwise.  That the person concerned may have put themselves forward for such employment and indeed carried out such work ostensibly successfully will be strong evidence, it may well be so strong as to justify a general working assumption that the person is “fit to serve” but it will not be conclusive in all cases.

58. I agree with the conclusion effectively reached by DfCSF that Mr Powell-Grabaskey’s pension should not have been stopped simply on the basis of the one week of full time work.  It may be that his overall working pattern and any other evidence could have led to a reasonable conclusion that he was fit to serve as a teacher.  But that is no longer an issue, at least for the past.

59. As there was maladministration, I can consider whether it caused Mr Powell-Grabaskey any injustice that will not be remedied by DfCSF’s proposals.

Legal fees

60. The services of TPAS and of my office are free.  I have seen nothing about this case that meant that the services of solicitors (or Counsel’s opinion) were necessary and inevitable costs resulting from the maladministration.  I shall make no award.
Medical fee

61. The medical report as part of his stage‑two IDRP appeal was reasonably incurred and resulted from the wrongly based decision by DfCSF/TP.  I am prepared to award Mr Powell-Grabaskey this sum.
Overdraft fees
62. Mr Powell-Grabaskey’s bank statements do not clearly support his claim.  The account is a joint account.  A payment of £8,500 was made to a builder on 31 October 2007 which immediately made the account overdrawn, so it is not that the loss of income caused a progressive worsening of affairs.  There are a number of cheque payments shown on the statements which have not been explained.  In my judgment no direct relationship between any maladministration and bank charges exists.
Tax Arrangements

63. Mr Powell-Grabaskey wants his tax position with HMRC reinstated.  The setting of his tax coding is solely a matter for HMRC.  TP is obliged to apply the tax coding that HMRC has notified to TP.  If Mr Powell-Grabaskey thinks the tax coding given to him is incorrect, he must take that up with HMRC.  
Loss of Earnings

64. Supply work by its nature is depended on demand which may not be the same as in the past.  Further, Mr Powell-Grabaskey contends he did work as and when his health dictated that he could.  There is therefore considerable doubt as to the amount of work he might have done but did not.  But given my remarks above, I am unable to conclude that his not working is an injustice.  Any work that Mr Powell-Grabaskey could have undertaken could have lead to a legitimate assessment that he was fit to serve as a teacher.
65. For the reasons given I uphold the complaint against DfCSF.  The Directions which follow reflect the fact that Mr Powell-Grabaskey’s ill‑health pension has already been paid to him, with interest, and that a payment for distress and inconvenience has been offered to him which I shall now formalise.  Mr Powell-Grabaskey believes that that level of compensation should reflect the impact on his and his wife’s lives.  The amount of compensation awarded when I am satisfied that distress and inconvenience has arisen as a result of maladministration is modest.  Such awards are inevitably symbolic in a sense.  Distress and inconvenience have no real monetary value
Directions 

66. Within 28 days of this Determination, DfCSF is to pay Mr Powell-Grabaskey:
· £70 as reimbursement of the medical fee incurred for his IDRP stage‑two appeal; and

· £250 as compensation for the distress caused by their maladministration.

TONY KING

Pensions Ombudsman 

11 February 2010 
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