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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Dr J

	Scheme
	:
	NHS Injury Benefit Scheme (the Scheme)

	Respondents
	:
	NHS Business Services Authority (NHSBSA)


Subject
Dr J says that NHSBSA wrongly attributed his qualifying injury for Permanent Injury Benefit (PIB) under the Scheme as causing a permanent reduction of his earning ability of less than 76%, thus placing him in Band 3.

The Deputy Ombudsman’s determination and short reasons

The complaint should be upheld against NHSBSA because they did not properly consider whether Dr J had suffered a further reduction in earning ability following his cessation of part-time employment. 
DETAILED DETERMINATION

Material Facts
1. Dr J was born on                  .
2. He was employed within the NHS as a General Practitioner (GP). On 28 February 1995, Dr J was medically retired due to anxiety and depression. He returned to general practice on 2 August 1995, in a part-time capacity, working three days a week. 
3. On 6 March 1995, Dr J applied to NHSBSA for PIB. His application was rejected on the grounds that the Scheme’s medical advisers could not identify any causative work issues and said there were external issues which were causing Dr J’s condition.    
4. On 13 July 1995, Dr J appealed the decision not to award him PIB. The appeal was rejected on the grounds that, given other causative factors, the Scheme’s medical advisers were unable to conclude that work was a primary cause of Dr J’s mental health problems.
5. In 1998, Dr J retired completely from general practice and, on 1 October 1998, he was granted early payment of his retirement benefits on the grounds that he was “permanently incapable of resuming the duties of his NHS employment as a General Medical Practitioner.” 

6. In 2007, NHSBSA conducted a review of the Scheme and, within that review, identified that the wrong attribution test of “wholly or mainly” rather than “attributable to” had been used in some cases between certain dates and, in August 2007, NHSBSA undertook to review the affected cases applying the correct test. Dr J’s case was one such case.  
7. Dr J’s case was reviewed but was declined again on the grounds that there was no causal connection between the condition he suffered from and his NHS employment. Dr J was advised of the decision by way of a letter dated 27 November 2007. 
8. Dr J appealed against the decision under Stage 1 of the Scheme’s Internal Dispute Resolution Procedure (IDRP). His appeal introduced a new claim that he had been bullied and harassed during his NHS employment which, he said, caused his condition. 
9. The Appointed Person, having sought further guidance from the Scheme’s medical advisers, who obtained further reports from Dr J’s GP, did not uphold Dr J’s complaint under Stage 1 of IDRP. Dr J was advised by a letter dated 20 June 2008 as follows:
“The Scheme’s medical adviser had commented,
‘…There is no evidence of any specific problem or issues that occurred at work which could have contributed or caused his condition and there is no evidence that he was subjected to anything more onerous than any other General Practitioner. There is no recent evidence that gives any further specific details about his work or any other specific problems he had at the time.

It is therefore assessed that there is not any contributory causal connection (which need not be the sole, dominant, direct or proximate cause and effect), between the injury/condition(s) applied for and the NHS employment in this case…”

10. The Stage 1 IDRP was initially upheld, on 26 August 2008, at Stage 2 of IDRP. Dr J disputed the decision once more, and NHSBSA agreed to ask their medical advisers to conduct a further review of his case. Following which, the Scheme’s medical advisers advised NHSBSA that they were now satisfied that there was a causal link between Dr. J’s mental health condition and the duties of his NHS employment. Dr J was advised in a letter dated 20 November 2008, which concluded:  
“…The question then arises what award of Permanent Injury Benefit might result i.e. what has been your Permanent Loss of Earning Ability (PLOEA).

At the point of your original application (March 1995) the medical advisers identify that, with your change from whole time to part-time working your average annual pensionable income reduced from £38,268 to £22,176 (this information is derived from your NHS Pension Scheme record of pensionable earnings). Accordingly, this means your income reduced by 42%, placing you in Band 3 for the purposes of assessing your PLOEA.
The medical advisers go on to note your subsequent cessation from part time working where you ceased work entirely with effect from July 1998. Having re-examined the position at the point when you had retired fully our medical advisers express the view that your final retirement from the NHS cannot be regarded as attributable to the duties of your employment in the same way as your change from whole time employment to part time employment was attributable to the duties of your employment. Here it is important to understand that the Scheme regulations had been amended in April 1998 and therefore the appropriate new test against the scheme regulations currently in force at July 1998 was whether or not the new change to your employment position was “wholly or mainly attributable” to the duties of your employment, not simply “attributable”. Even where you might wish to argue that your health had further deteriorated between March 1995 and July 1998, the medical advisers consider that the change in Scheme provision from “attributable” to “wholly or mainly attributable” would rule out any amended assessment of PLOEA in your case. 
I should also perhaps explain that our medical advisers, in ruling out any change in PLOEA due to deterioration, again commented that your condition does not derive singly from work. They remain of the view that other external contributing factors played a part in your condition and the contribution from work cannot be said to represent the main cause. Their latest recommendation therefore seeks to give the most reasonable overall treatment to your application. …”    
Submissions   
11. Dr J’s position is as follows: 

11.1. if he had been awarded PIB in 1995 he would not have need to have worked part-time;
11.2. he is being penalised for NHSBSA’s mistakes;

11.3. his PLOEA is reduced and he should be assessed at the highest rate. 
12. NHSBSA’s position is as follows:
12.1. Dr J’s application for PIB has been accepted under the eligibility test of “attributable to” from when he went part-time in 1995 and his PLOEA is assessed as Band 3;

12.2. because Dr J was working part-time between 1995 and 1998 his allowance will need to be abated to take account of the earnings from that employment;
12.3. Dr J’s PLOEA assessment has been correctly measured at more than 25% but not more than 50%, by considering relevant information, asking the right questions of the right people and arriving at a result that any other reasonable person would do in the same or similar circumstances.
Conclusions
13. In 1995, when Dr J first applied for PIB, the relevant Regulation applied where the injury sustained was “attributable to NHS employment”. Determining whether this is so is a question of fact for NHSBSA. If the first test, of the injury being attributable to the duties of NHS employment, was satisfied, then the next question was whether the person had consequently suffered a permanent reduction in earning ability of greater than 10%.
14. In reaching their decision, NHSBSA must ask the right questions, construe the rules correctly and only take into account relevant matters. They should not come to a perverse decision, i.e. a decision which no other reasonable decision maker faced with the same evidence would come to.
15. Dr J was finally awarded PIB following consideration of his application under Stage 2 of IDRP on 20 November 2008. The dispute is whether the correct banding has been applied to Dr J’s PLOEA. Dr J maintains he should be in Band 4, in other words that he is suffering from PLOEA in excess of 75%, whilst NHSBSA say his PLOEA is 42%, placing him in Band 3.  
16. NHSBSA's medical advisers have assessed Dr J’s PLOEA on the basis that Dr J demonstrated that he had suffered a reduction in earning ability of 42% when he switched to part-time NHS employment. It may be that Dr J would not have had to return to work part-time if he had been awarded PIB in 1995.  However, in returning to work on a part-time basis, Dr J self-evidently demonstrated what he was capable of earning at that time. I see nothing untoward in NHSBSA’s approach in reaching their initial assessment based on the actual work being undertaken by Dr J and the resulting level of earnings. However, given that, by the time Dr J was awarded PIB he had stopped working, even on a part-time basis, more than ten years earlier, NHSBSA should have gone further and, in accordance with the provisions of Regulation 13(1), assessed whether Dr J had suffered a further reduction in earning ability. In my judgment this is what should now happen. 
17. I am somewhat perplexed by some of NHSBSA’s actions in dealing with Dr J’s application for PIB. In their letter of 20 November 2008, NHSBSA say that they re-examined the position in 1998 when Dr J retired completely from general practice and found, having applied the current “wholly or mainly attributable” test that, his “final” retirement was not attributable to his NHS employment. It seems to me that the only reason to reapply the attribution test would be if Dr J had claimed that he had suffered a second injury as a result of his part-time NHS employment which, to my knowledge, he did not. Once the question of attribution had been satisfied the only future review to be undertaken is, in accordance with Regulation 13, whether the level of the member’s PLOEA is still applicable. It seems to me that NHSBSA’s interpretation would lead to the view that all recipients of PIB under the old, more generous test, could have their entitlement reassessed on the more stringent basis, which cannot be right.
18. NHSBSA’s comment, in their letter of 20 November 2008, that “the medical advisers consider the change in Scheme provision from “attributable” to “wholly or mainly attributable” would rule out any amended assessment of PLOEA…” is, quite simply, incorrect. The test of attribution and the assessment of PLOEA are two entirely separate tests. 

19. NHSBSA have commented that, because Dr J was working part-time between 1995 and 1998, his allowance will need to be abated to take account of the earnings from that employment. That may be the case but, so far as I am aware, Dr J has not complained about any abatement of his pension. In any event, the fact that Regulation 13(4) provides for the possible abatement of injury benefit does not remove from NHSBSA the need to make a reasonable assessment of the effect an injury has had on the individual's ability to earn.
20. I consider NHSBSA’s decision making process was flawed and I am, therefore, remitting the matter back to them to reconsider. 
Directions
21. I direct NHSBSA, within 28 days of my Determination, to reconsider Dr J’s assessment of PLOEA taking into account the comments made in paragraph 16 above.  
CHARLIE GORDON

Deputy Pensions Ombudsman

22 September 2009

APPENDIX 
The National Health Service (Injury Benefits) Regulations 1995 (SI 1995/866)
Regulation 3 provides:

“... these Regulations apply to any person who ...

... sustains an injury, or contracts a disease, to which paragraph (2) applies.

(2)
This paragraph applies to an injury which is sustained and to a disease which is contracted in the course of the person's employment and which is attributable to his employment ... if-

(a)
it is attributable to the duties of his employment; ...

The 1995 Regulations were amended by The National Health Service (Injury Benefits) Amendment Regulations 1998 (SI 1998/667) so that the words "wholly or mainly" were inserted before "attributable" in paragraph (2).

Regulation 4 sets out the scale of benefits. Regulation 4(1) provides:

“... benefits in accordance with this regulation shall be payable by the Secretary of State to any person to whom regulation 3(1) applies whose earning ability is permanently reduced by more than 10 per cent by reason of the injury or disease, ...

Regulation 4(2) provides,

“Where a person to whom regulation 3(1) applies ceases to be employed as such a person by reason of the injury or disease and no allowance or lump sum, other than an allowance under paragraph (5) [temporary injury allowance], has been paid under these Regulations ... there shall be payable, from the date of cessation of employment, an annual allowance of the amount, if any, which when added to the value ... of any of the pensions and benefits specified ... will provide an income of the percentage of his average remuneration ... appropriate to his service in relation to the degree by which his earning ability is reduced at that date.

The degree of reduction of earning ability is divided into 4 bands - 25% or less (slight), 26% to 50% (minor), 51% to 75% (major) and more than 75% (severe). "Earning ability" is not defined in the Regulations. 

Review and adjustment of allowance

Regulation 13 provides:

(1)
The Secretary of State shall review the amount of an allowance payable under Part II of these Regulations in the light of -

(a)
a further reduction of the person's earning ability by reason of the injury or disease;
(b)
the commencement or cessation of payment to the person of a benefit mentioned in regulation 4(6)(b), by reason of the injury or disease; or
(c)
the commencement of a pension payable to the person under a relevant pension scheme or an increase in such a pension not being an increase under the Pensions (Increase) Act 1971; ...

(2)
A person not entitled to benefits under these Regulations by reason only that his earning ability was not permanently reduced by more than 10 per cent. shall be entitled to receive such benefits if, in consequence of a further reduction by reason of the inquiry or disease, his earning ability is permanently reduced to aggregate by more than 10 per cent. except that such benefits shall not be payable in respect of any period before such further reduction or for a period of more than 13 weeks before the Secretary of State is notified in writing of such further reduction, whichever is the later.

(3)...

(4)
Where a person who is entitled to an allowance under Part II again becomes employed in an employment mentioned in regulation 3(1) or becomes employed in an employment mentioned in any corresponding provision in force in Scotland, Northern Ireland or the Isle of Man, then, whilst he continues in such employment, the allowance under Part II shall be abated by an amount by which it would, when aggregated with his relevant income, exceed the amount of his former earnings.

Regulation 22 says:

“Any question arising under these Regulations as to the rights or liabilities of a person to whom these Regulations apply, or of a person claiming to be treated as such, or of the widow or widower or any dependant of such a person, shall be determined by the Secretary of State.”
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