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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	: 
	Mr X

	Scheme
	:
	Teachers’ Pension Scheme – Prudential AVC Facility

	Respondent
	:
	Prudential Assurance Company Limited (Prudential)


Subject
Mr X complains that Prudential’s sales representative specifically advised against the alternative option of purchasing past added years (PAY) in the Teachers’ Pension Scheme. He also alleges that the sales representative improperly persuaded him to pay additional voluntary contributions (AVCs) to Prudential. 
The Ombudsman’s determination and short reasons

The complaint is not upheld.  The evidence of what was said by Prudential’s representative is not sufficiently certain for me to be able to find against them.

DETAILED DETERMINATION

Material Facts
1. Prudential manages the AVC section of the Teachers’ Pension Scheme. Until 2000 Prudential offered an advice service through local sales representatives. Prudential is appointed by the Department for Children, Schools and Families (DCSF), (formerly the Department for Education and Skills) as sole AVC provider to the Teachers’ Pension Scheme.

2. Mr X was born on 23 August 1948. He is a member of the Teachers’ Pension Scheme which has a Normal Retirement Age of 60.

3. On 28 March 1995, Mr X and his wife met at home with a Prudential sales representative to discuss ways of making additional pension provision for retirement. Mr X says that he clearly recalls the representative dismissing the PAY option as inappropriate for someone of his age and position and says the representative led him to believe that paying AVCs would be suitable for his requirements. 

4. A “Personal Financial Review” (fact find) form was completed by the representative   as a record of the meeting. The form recorded the financial and employment situation of Mr X and was countersigned by him. Mr X’s attitude to risk was described as “medium”. He was recorded as wishing to invest his money for capital growth for a period of over 10 years, as having been a member of the Teachers’ Pension Scheme for 13 years, and as having a preferred retirement age of 60. The “Summary of Your Personal Financial Review” form completed by the representative during the meeting says:

“Advised Mr X to pay 9% of salary into Teachers’ AVC scheme to boost income on retirement and gain tax relief. However due to children at university and one due to go next year, he wishes also a quote of £800 due to affordability and will continue to pay on a yearly basis lump sum until the expense of university fees have less impact on his earnings. Then he will consider regular premium, and review his situation.” 

5. The signed fact find form also contained in the “Confirmation of Your Understanding”  section, the following statement:

“Prudential representatives are not qualified to give advice about any other company or its products.

I understand and agree with the information on the Summary of your Personal Financial Review.” (signed by Mr X)

6. Mr X had received AVC quotations from the representative and also a Prudential AVC booklet which provided details of the PAY option. It stated that:

“This is a facility which allows a teacher to “buy” extra years of Pensionable Service.
Teachers may be able to pay the total amount of their own and employer’s contributions (with interest) for a past period that was not pensionable. However, with buying added years the following should be noted:

· The cost of buying each added year is generally high

· Once you have committed yourself to the contribution to buy added years this cannot be reduced or stopped.”   

7. Mr X agreed during the meeting to pay AVCs to Prudential at the monthly rate of 9% of salary and signed an application form. Section 2 of the form was headed “Pension Scheme Details” and asked for details of any other contributions or benefits by posing a number of questions. On the form signed by Mr X no answer was given to a question as to whether he was contributing to PAY. Other questions in this section concerning his free-standing AVCs and whether he had pensionable employment other than under the Teachers’ Pension Scheme were also left answered.

8. The form contained a declaration that:

“I also understand that any benefits which become payable will be paid in accordance with the Teachers’ Superannuation Scheme. I also accept the provisions in section 6.”

Section 6, was headed “Important Notice” and read:  

“In applying to join the facility, you should understand and accept that:

(b) because individual circumstances vary, you should, before starting to contribute to the Teachers’ AVC Facility, consider your position carefully about whether contributing to the Facility is in your best interests.

9. Mr X terminated his AVC payments to Prudential in October 2008.

10. Prudential have obtained a statement from the representative who saw Mr X.  He said that he could not recall the meeting in any detail due to the lapse of time. However, he would have provided the client with the appropriate literature and followed the usual format of the meeting in discussing the Prudential AVC contract and PAY. He also said that he would have asked his clients such as Mr X to contact the administrator of the Teachers’ Pension Scheme for a PAY quotation. 
11. In making his complaint to Prudential Mr X made the following statements:

Letter 2 April 2008 to Prudential
“At no stage in this process [being the provision of information and the meeting with the representative] was the alternative of buying additional years in the [Teachers’ Pension Scheme] discussed, nor was I advised to consider my main pension provider as an alternative.”

Prudential’s “Confirmation and Authority Form” dated 8 April 2008
“The personal quotation was explained and the application was processed.  The TPS alternative was not identified or discussed.”

 Annotation to Prudential’s “Investigation Summary” enclosed with their letter of 6 June 2008
Where Prudential say:

 “[The representative] would have also made you aware of the ‘Added Years’ option which would have been explained fully in the documentation.”
Mr X has written:

“No he did not and no it was not.”

12. In responding to the complaint Prudential referred (amongst other things) to the reference to PAY mentioned in paragraph 6 above.
13. After Prudential had rejected his complaint, Mr X said (in a letter of 14 October)

“In discussion at the [personal financial review] the emphasis was very much upon the benefits and principle of operation of the AVC and on its appropriateness for my particular situation.  The alternative of added years was dismissed as not appropriate to someone of my age and position and I was not encouraged in any way to consider added years as a credible alternative or to refer to specific documentation or to consult the TPS for advice”
14. In subsequent letters and statements Mr X said much the same thing.  So, for example, in a letter to my office of 7 July 2009 he said:

“[Prudential] correctly emphasise that my complaint is based on the misleading and inappropriate advice they provided and not a claim that I was totally unaware of the existence of the PAY scheme.  My complaint is that they dismissed the PAY scheme as expensive and inappropriate to my needs …”

15. And in a letter of September 19 2009 Mr X says that:

“Prudential’s case appears to rest on what they feel I would have been told but they provide no written evidence to support this. In the specific area in dispute, there is not even a denial of the statement by their representative…..

The whole issue rests on the integrity of the statement by my wife and myself, that we were advised against PAY and I feel that there is nothing in the generalised information provided by Prudential and in particular the evidence of their representative (which does not even address the actual complaint) that should suggest that our statement is untrue.”    

16. Mr X also strongly rejects the former representative’s assertion that he would have been advised to contact the administrator of the main Teachers’ Pension Scheme for a PAY quotation (c.f. paragraph 10 above). If he had, Mr X submits that it would have been natural for him to follow such advice and obtain one.    
17. Mr X requested that I hold an oral hearing to hear his evidence in person.  I did so on 6 November 2009. The purpose was to hear Mr X’s account of the meeting with Prudential’s representative on 28 March 1995.  Mr X and his wife attended, Prudential did not - on the basis that there was nothing useful they could add at a hearing. 
 Prudential’s Position 

18. Prudential considers that there was no regulatory requirement for its sales representative to tell Mr X about PAY. However, the company says that from the beginning of its contract with the DCSF, it has undertaken to make clients aware of PAY. Prudential considers that full information about PAY is available in the Teachers’ Pension Scheme booklet. 

19. Its sales representative had to ensure Mr X was aware of the PAY option. The representative was not obliged, indeed not permitted, to advise on PAY or to compare PAY with paying AVCs because he was only authorised to advise on Prudential products.

20. If Mr X wished to pursue PAY, he could have obtained details of this at any time from the administrator of the main Teacher’s Pension Scheme. 

Conclusions
21. In the end, this case turns on the single question of whether Mr X was, as he says, actively dissuaded from pursuing the PAY possibility.  There is no documentary evidence.  The Prudential representative does not remember the meeting.  So the only substantial evidence is Mr X’s account.  I have to making a finding on the balance of probabilities.  To put it another way, I must decide that it is more likely than not that Mr X was dissuaded from PAY.  That inevitably places a heavy burden on Mr X’s evidence.
22. I had no doubt that Mr X’s evidence was given honestly at the hearing.  He maintained, as he had in bring the complaint to my office in the first place, that PAY had been mentioned but that he had been dissuaded from following it up.
23. I put it to him that (in particular) the annotation quoted in paragraph 11 was inconsistent with this stance.  I suggested that initially he had said he was not told about PAY at all, but had shifted his position when it was pointed out what the leaflet had said.  Mr X said that his position had always been that PAY was mentioned and that he was aware of it beforehand, but that he was told they were inappropriate.  However, he had some difficulty in reconciling the annotations with his stated view.
24. Given the differences between the statements in the early and later stages of the complaint and Mr X’s inability to reconcile them I cannot find in Mr X’s favour overall.  I say that without any criticism of Mr X as a witness.  The meeting with the Prudential’s representative was many years ago and recollections can be affected by extraneous influences.  But in the end the two versions are inconsistent and even though on its own I would have been inclined to accept what Mr X said at the hearing, I cannot do so given the inconsistency.

25. I am entirely satisfied that Mr X would have obtained an estimate of PAY if the representative had suggested it.  Mr X is plainly a careful and efficient person.  But it was not strictly necessary for the representatives to do so (even though he said he would have).  So I cannot find in Mr X’s favour on the basis of a failure to suggest he obtained an estimate from the Teachers’ Pension Scheme. 
26. I cannot uphold Mr X’s complaint.
TONY KING

Pensions Ombudsman

26 November 2009
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