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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	Mr R F C Feltham

	Scheme
	Principal Civil Service Pension Scheme (PCSPS)

	Respondents
	Ministry of Defence (MoD)

Civil Service Pensions (CSP) 


Subject

Mr Feltham complains that his application for Temporary Injury Benefit (TIB) was wrongly refused.
The Pensions Ombudsman’s determination and short reasons

The complaint should not be upheld because neither MoD nor CSP has reached a perverse decision.    

DETAILED DETERMINATION

Material Facts

1. Mr Feltham was born on 17 January 1950.
2. He joined the MoD Police Force (MoDP) and the PCSPS on 29 August 1978.
3. On 27 October 2001, Mr Feltham made an entry into the MoDP accident book saying that as he was climbing a flight of stairs on that day he had felt a pain in his lower back. At the time he was wearing his utility belt attached to which were handcuffs, a 9mm pistol and ammunition. Mr Feltham says that he had been engaged on a physical police task which involved working an 80 hour week and that this, together with the weight of the equipment, contributed to the injury. 

4. On 2 February 2003, Mr Feltham went on sick leave suffering from sciatica. He did not return to work.

5. On 15 April 2003, Mr Feltham applied for TIB on the grounds that the incident on 27 October 2001 had resulted in the sciatica symptoms he was suffering from. 
6. A MoD Welfare Officer (WO) visited Mr Feltham on 30 April 2003 at his home. In a record of the meeting, sent to the MoD personnel department on 6 May 2003, the WO said that Mr Feltham felt that his current condition was caused as a result of having to wear a utility belt throughout 12 hour tours of duty and had asked for his case to be referred to PCSPS' then current medical advisers, BMI Health Services Limited (BMI), for consideration on medical retirement.
7. Mr Feltham was seen by BMI, in relation to his request for medical retirement, on 26 September 2003. BMI reported that there had been no specific diagnosis of Mr Feltham’s condition and that he should pursue the possibility of being assessed by a specialist orthopaedic surgeon with a view to further treatment and that without this further course of action BMI could not recommend medical retirement.  
8. Mr Feltham’s case, in relation to his application for TIB, was also referred to BMI, who, on 28 October 2003, wrote to the MoD saying that there was no third party evidence to support Mr Feltham’s perception that his condition started as a result of the incident in October 2001 and they would, therefore, need to seek a report from Mr Feltham’s GP.  
9. On 24 November 2003, BMI wrote to the MoD saying that they had received a medical report from Mr Feltham’s GP who had confirmed that Mr Feltham had not attended the surgery following the incident on 27 October 2001but had sought advice in July 2002 having developed back pain after lifting a box. BMI concluded that there was not sufficient evidence to link Mr Feltham’s current sickness absence to the incident under consideration.

10. On 5 January 2004, the MoD advised Mr Feltham that his injury did not satisfy the qualifying conditions and therefore his application had been declined. The letter provided Mr Feltham with details of his right to appeal the decision under the Internal Dispute Resolution Procedures (IDRP).     
11. Mr Feltham instigated Stage 1 of IDRP on 5 February 2004. The MoD concluded in its Stage 1 decision, dated 24 May 2004,  that there appeared to be no clear diagnosis for Mr Feltham’s symptoms and that without a diagnosis there was no clear indication of what, if any, injury Mr Feltham had suffered.   
12. On 3 June 2004, Mr Feltham wrote to the MoD saying that he was nearing completion of an intensive rehabilitation course and asked that they write to his consultant specialist for a diagnosis of his condition.  
13. The MoD requested a report from Mr Feltham’s consultant in Rehabilitation Medicine (the Consultant) on 14 June 2004. The Consultant responded, on 30 June 2004, saying that although Mr Feltham stated that the back problems were considerable following the incident on 27 October 2001, he had continued to work until 2003. He also said that sciatica had occurred at some point between 2001 and 2003 but had since disappeared and that the current diagnosis was low back strain with previous sciatica. The Consultant concluded:

“…Although the reported time relationship with the strain in October 2001 would suggest that the current problems are due to that incident, there is no clear-cut item on the examination or other objective feature which allows a clear and definite relationship to be sustained. However, we have not identified any disease process which can be held fully responsible for his current symptoms or restrictions, other than what might be termed standard strains from ordinary activities and the aging process.”  
14. BMI were provided with a copy of the Consultant’s report and, having reconsidered Mr Feltham’s application, wrote to the MoD, on 15 July 2004, saying that the Consultant’s report and the previous evidence supported the original decision not to award Mr Feltham a TIB.
15. On 21 July 2004, the MoD wrote to Mr Feltham saying that in view of the medical opinion that there was no definite evidence that the index incident was the sole cause of his back disorder they were unable to change the Stage 1 IDRP decision. The letter provided Mr Feltham with details of his right to appeal the decision under Stage 2 of IDRP.  
16. The Stage 1 IDRP decision was upheld at Stage 2 of IDRP on 22 November 2004 following an appeal made by Mr Feltham on 28 August 2004. 
17. Mr Feltham’s employment was terminated on approved early retirement terms with effect from 4 December 2004. 
18. In November 2005, Mr Feltham asked to be considered for retrospective medical retirement. Medical retirement was granted in April 2006 on the grounds that Mr Feltham was suffering from sciatica. 
19. Following his medical retirement award Mr Feltham asked for his claim for injury benefits to be reconsidered and he provided the following medical evidence:

· a report dated, 12 August 2004, from a BUPA Consultant Orthopaedic Surgeon who having examined Mr Feltham and reviewed his medical records dating back to 25 May 1968 concluded that Mr Feltham was in constant back pain and was unfit for police work. The report lists certain entries from Mr Feltham’s GP records which include the following:

“26.01.1982 : hurt back playing football three days ago. Now scoliosis convex to the right and spasm.   
22.07.96 : back pain for one month after gardening. …” 
The report also states:

“…He took no time off after the event but reported it. There was no especial provocation. He did not slip nor was he assaulted. The back pain radiated to the left calf. He experienced numbness in his foot. He limped and he carried on light training at his gymnasium and carried on working as an armed police officer for 15 months…”    

· a report dated, 10 January 2005, from a Dr Pandeang of Pattaya International Hospital in Thailand saying that his diagnosis was spinal stenosis with degenerative scoliosis. Dr Pandeang concluded that Mr Feltham was unfit for physical work and that it was likely that his job with MoDP had caused his long-term back injury;

· a report dated, 10 November 2005, from a Dr Dachaimsakun, a Consultant Orthopaedic Surgeon of Khonkaen Ram Hospital in Thailand saying that the incident on 27 October 2001 was the trigger point which had resulted in Mr Feltham’s current symptoms.

20. Mr Feltham’s case was referred to Capita Health Solutions (Capita), PCSPS’ current medical advisers, who reconsidered his case and, on 18 September 2006, wrote to the MoD saying:

“…I find myself in the situation that there is some unsubstantiated records of two prolapsed intervertebral discs from the above MRI but I am totally unable to justify that any specialist could date these findings to an alleged injury three years previous rather than one sustained in 1982, 2002 or even 2003. I have no specific details of the 1982 back injury other than that it was sustained at soccer and associated with scoliosis but this was obviously a violent and traumatic injury as against the onset in October 2001 whilst climbing the stairs. I note that after the latter episode Mr Feltham managed to stay at work until February 2003 and did not even present to his General Practitioner with back pain until 30 July 2002 on lifting a box which aggravated his symptoms. …”     
Capita concluded that the medical criteria for a qualifying injury did not appear to be satisfied but suggested that it might beneficial for Mr Feltham to submit witnessed copies of his GP records from 1980 to date and the MRI report from the consultant radiologist.
21. Mr Feltham was advised that he did not satisfy the qualifying conditions for TIB by way of a letter dated 11 October 2006.
22. Mr Feltham responded by email, dated 8 November 2006, saying he disagreed with Capita’s report and that he saw no need to produce the medical evidence suggested as he already had the evidence of two orthopaedic specialists. 
23. Mr Feltham later forwarded his GP records but was unable to locate the MRI scan following which his case was submitted to Capita for further consideration. 
24. Capita in their report, dated 3 July 2007, did not support Mr Feltham’s application for TIB and concluded:
“…Dr Dachaimsakun clearly states in his report that the incident of October 2001 was the trigger which resulted in Mr Feltham experiencing some symptoms. I fully accept that prior to that date Mr Feltham had not experienced ongoing symptoms. The report also identified that investigations in 1982 revealed Mr Feltham had a degree of scoliosis in his spine. Scoliosis is curvature of the spine, which is abnormal.  
The specialist report dated January 2005 details that investigations show a degree of spinal stenosis and also degenerative change in the lumbar spine between some of the vertebra. Spinal stenosis itself is a degenerative change and may remain asymptomatic and often presents in people over the age of 50 years. The degenerative change is likely to have been developing over time and with the presence of spinal stenosis is likely to have become symptomatic at some time without the index event. The index event may therefore have accelerated the onset of symptoms rather than actually causing the symptoms. This is a fine distinction but relevant to consideration of the case.
…

Sole attribution is a relatively high level of proof and whilst I accept that there is an association between the index event and subsequent symptoms that is not the same as causation. I regard it as possible to consider a direct association but not a sole attribution. …” 
25. On 24 September 2007, Mr Feltham complained to Capita that the report dated 3 July 2007 contained suggestions that had no evidential value. As a result, Capita reviewed Mr Feltham’s medical file once more and, on 3 December 2007, wrote to the MoD rejecting Mr Feltham’s criticisms and concluded that, on the balance of probabilities, “whilst spinal stenosis could be secondary to trauma on this occasion in my opinion, it is more likely to be due to other aspects of Mr Feltham’s health and lifestyle.” 
26. Mr Feltham sent an email to the MOD on 9 January 2008 saying that he disagreed with the contents of Capita’s letter of 3 December 2007. He said that Capita’s reports dated 3 July 2007 and 3 December 2007 both stated that it was a degenerative disease which caused his current condition however the Consultant in June 2004 had confirmed that no disease process had been identified. Mr Feltham also said that as he had not yet reached the age of 60 the comments concerning spinal stenosis could not apply to him and, also, that as he was a non-smoker, took regular exercise and had served 20 years in the MoDP the comments regarding his health and lifestyle required further explanation. 

27. The MoD referred Mr Feltham’s case to Capita once more who, on 6 March 2008, responded with a five page letter setting out the aspects of Mr Feltham’s case, their understanding of the definition of a qualifying injury, the medical reports they had considered and non-medical information they had considered including welfare and line management reports. Capita concluded that:

“…Spinal stenosis is itself a degenerative change rather than necessarily a disease and may remain asymptomatic. This change is likely to have been developing over time and it is likely at some point to become symptomatic with or without the index event…I have previously commented that whilst spinal stenosis could be secondary to trauma the evidence for “trauma” sufficient to cause this level of disease occurring on 27 December 2001 is somewhat thin. In the circumstances I believe Mr Feltham’s spinal stenosis is more likely to be due to other aspects of his health and lifestyle….However, in the absence of evidence of significant trauma on that day, I am not persuaded, even on the balance of probabilities, that his problems are solely related to the incident on 27 October 2001. As the criteria for an injury benefit award at this time was sole attribution I am therefore unable to support any injury benefit award. …”

28. On 18 April 2008, Mr Feltham wrote to the MoD saying that he disagreed with Capita’s conclusions. In particular, that Capita had not clarified their comments regarding the connection between his current condition and his lifestyle and that there was clear evidence that he had sustained two herniated discs on the day in question.

29. The MoD referred Mr Feltham’s case back to Capita who responded on 10 June 2008 saying:

· It was not possible to draw a connection between his condition and his health or lifestyle but they felt Mr Feltham’s spinal stenosis was more likely to be due to the normal wear and tear of life and the individuals reactions to the same;

· In the absence of evidence which show no herniated discs before 27 October 2001with herniated discs present after 27 October 2001 it is impossible to state he developed the herniated discs on that day;

· If Mr Feltham wished, Capita could arrange for an independent opinion from an orthopaedic surgeon with good knowledge of pension scheme work, police activities and injury benefit schemes.

30. The MoD forwarded a copy of Capita’s letter of 10 June 2008 to Mr Feltham on 19 June 2008. Their letter drew attention to Capita’s offer of an independent opinion and pointed out that paragraph 8.7 of the Cabinet Office’s Medical Guidance Notes (see Appendix) states that it is for the appellant to provide and pay for further medical evidence.     
Mr Feltham’s position   
31. Dr Dachaimsakun and Capita are in agreement that his condition is directly associated with his work activities and particularly to the incident on 27 October 2001. However, Capita claim that on the balance of probabilities his condition is not solely related to this incident although they are unable to provide any evidence to support that theory.

32. Dr Dachaimsakun has clearly not attributed the injury to any other cause other than the events of 27 October 2001. There was no need for him to have mentioned the word “solely”.
33. Scoliosis has never been diagnosed as a cause of his back pain and Capita, in their report dated 3 July 2007, say that they are satisfied that there is no link between this and his current condition.
34. Capita claim that spinal stenosis is common in people of his age. However, his own research of the statistics provided by the medical profession shows that less than 10% of males, over the age of 60 suffering from back problems, are diagnosed with spinal stenosis.
35. Capita have not considered that medical professionals expect to see a labour intensive workplace, such as mining, construction etc in order to link the natural occurring condition of spinal stenosis. As he has never worked in such an environment it is impossible for Capita to have concluded that the condition was present before October 2001 or would have manifested itself naturally in time. 
36. There appears to be a difference of opinion as to whether spinal stenosis could have been present before the index event or whether it occurred later as a result of the injury. In his case spinal stenosis was diagnosed three years following the index event and there are supplementary indicators that medical professionals find this to be an acceptable time limit to enable spinal stenosis to develop and cause his current condition.
37. Capita, in their report dated 10 June 2008, say that there is no evidence that he sustained an injury on 27 October 2001 that he did not fall, was not struck or suffer a similar injury. They omitted to point out that an injury in the course of duty can also be caused by lifting and or carrying.    

38. It would be impossible for someone suffering from herniated discs to wear body armour weighing approximately 25lbs whilst also wearing a police utility belt and perform foot patrol duties for 12 hours. The fact that he was unable to continue these demanding duties following the incident of 27 October 2001 provides evidence that the disc injury occurred on that day. 
39. Specialists in back pain encourage sufferers to remain at work, consequently, it would seem reasonable that he did the same after the incident on 27 October 2001. 
40. In the Stage 2 IDRP decision CSP stated he had failed to meet the burden of proof necessary as there was no definitive diagnosis available at the time. They also quoted Rhesa Shipping Company SA v Edmonds where a judgment was made that “where the evidence is limited then the decision maker should decline to make a conclusion based upon it”. Therefore, as no conclusion has been drawn by CSP he is entitled to a further explanation.

41. Capita continue to deny him TIB whilst at the same time acknowledging Dr Dachaimsakun’s sound medical opinion.  

42. Capita ignored the report of his Thai specialist but later granted medical retirement based on a report from a UK doctor. 
43. There is no requirement for him to seek a further medical report. It is for Capita to counter Dr Dachaimsakun’s findings with medical evidence which is patient specific. To date they have merely mentioned links to back sufferers in their 60’s, “fine distinctions” and “normal wear and tear” but have yet to provide any medical evidence that would on the “balance of probabilities” provide that his injury was the subject of another cause other than the index incident.   

Summary of CSP’s and MoD’s position  
44. Capita’s report of 3 July 2007 states that Mr Feltham was found to have scoliosis of the spine in 1982, long before the index event. The other cause of Mr Feltham’s back pain is given as spinal stenosis. 

45. It is not normally expected for evidence of general wear and tear and the aging process to be found in a person’s medical history. The doctors are entitled to state, from their professional knowledge and experience, that these factors can cause scoliosis and spinal stenosis to become symptomatic.
46. Under the terms of the PCSPS it is not enough for Mr Feltham to prove that the index event was one of the causes of his back pain; he has to prove it was the sole cause.
47. Capita and the MoD have given Mr Feltham the opportunity to have a further report prepared by an independent doctor, but he has rejected this option on the grounds of cost.
48. At the time of the Stage 2 IDRP decision there was no diagnosis of Mr Feltham’s medical condition. As the burden of proof was on Mr Feltham, he had failed to prove his claim and CSP had no alternative but to uphold the decision. This point is now irrelevant since a diagnosis was later obtained and Capita were able to reach a more definite conclusion.

49. The report from the Thai specialist provided further information about diagnosis which was helpful in identifying a change in circumstances which might affect whether Mr Feltham qualified for medical retirement. MoD had no reason to distrust Dr Dachaimsakin’s report, but had no choice but to refer the matter back to Capita because the rules require that a certificate must have been given by the scheme medical advisers before medical retirement can be granted and because Dr Dachaimsakun did not make it clear whether he had in mind the criteria for the award of injury benefit. It is not clear whether he was familiar with the process for assessment of causation for the purposes of UK public sector pension schemes and benefits. 
50. Mr Feltham’s application for TIB was considered by a number of different physicians. In all cases their opinion was that, on the balance of probabilities Mr Feltham’s condition was not solely attributable to the nature of the official duty. Mr Feltham was unable to produce any specialist medical evidence to contradict that opinion.     
Conclusions

51. For Mr Feltham to be entitled to injury benefits he must have suffered a qualifying injury. The first criterion is that the injury must have been sustained in the course of official duty. If that is satisfied then the next criterion is whether the injury is caused by the nature of the duty or an activity reasonably incidental to it. Decisions as to eligibility are, in the first instance, taken by the MoD under a delegated authority. 
52. I cannot intervene if the decision maker has asked himself the correct questions, directed himself correctly in law, has taken into account all relevant but no irrelevant, irrational or improper factors, and if the decision is not one that no reasonable decision maker properly directing himself could have reached (that is, it is not perverse).
53. At the time Mr Feltham’s application for TIB was first considered the advice from PCSPS’ medical advisers, having sought an opinion from Mr Feltham’s GP, who had confirmed that Mr Feltham had not attended the surgery following the incident on 27 October 2001, was that there was not sufficient evidence to link Mr Feltham’s incapacity to the incident under consideration. There is little, at this time, to support the view that Mr Feltham had suffered a qualifying injury and, thus, I conclude that the initial decision not to award Mr Feltham TIB was properly made.  
54. The MoD reviewed Mr Feltham’s case on seven further occasions. At the first review no further medical evidence had been provided and the MoD’s view remained unchanged. At the second review the MoD had before them a report from Mr Feltham’s consultant who could not give a definite answer as to the causation of Mr Feltham’s back condition. In the face of that evidence I cannot therefore conclude that the decisions at either review were perverse.

55. It was not until the time of the third review that two of the three specialists raised the issue that Mr Feltham had been diagnosed with scoliosis as far back as 1982, and had also been diagnosed with spinal stenosis. Whilst the existence of other factors would call into question whether a condition could meet the solely attributable test the mere existence of other factors is not sufficient for the individual to fail the sole attribution test. It must be established that these factors have, indeed, contributed to the individual's condition.
56. I am satisfied that, in each of the four further reviews of Mr Feltham’s case appropriate consideration was given to the cause of his conditions before a conclusion was reached. It follows that I can see no reason to interfere with the decisions reached in the MoD’s consideration of TIB. 
57. Mr Feltham contends that there is no evidence that he had a pre-existing back condition before 27 October 2001, although, he does not dispute that he was diagnosed with scoliosis some years before the index event but says that particular condition has never been diagnosed as the cause of his back pain. He points out that spinal stenosis was not diagnosed until three years after the index event and states that the medical profession find this to be an acceptable time limit to enable spinal stenosis to develop after an incident. In considering this decision not to grant TIB, my role is not to consider the medical evidence and reach my own decision about whether Mr Feltham meets the criteria for TIB. My role is as set out in paragraph 52 above. In my judgment, although spinal stenosis was not mentioned until January 2005 there is sufficient opinion in the evidence before me in support of the view that such a condition naturally occurs as a result of wear and tear and the general ageing process to mean that MoD’s decision cannot be regarded as perverse.    
58. I do not accept Mr Feltham’s argument that spinal stenosis generally only occurs naturally where the sufferer’s workplace is/was labour intensive, such as mining or the construction industry and, therefore, as he has never worked in such an environment it is impossible for Capita to have concluded that the condition was present before October 2001. A “natural” or “constitutional” condition is one which can occur in any event regardless of the nature of person’s employment.         

59. I note that at the final review Mr Feltham was offered the opportunity to obtain a further independent medical opinion but has declined to do so because of the cost. Clearly, if Mr Feltham accepted the opportunity to obtain further independent medical opinion the resulting report would be patient specific as he suggests. Insofar as the cost of further medical advice is concerned, given that Mr Feltham has already had his application considered eight times, five more times than the majority of applicants, I see nothing wrong in the MoD insisting that, in accordance with Cabinet Office’s Medical Guidance Notes, he should pay for further medical evidence.    
60. I do not find that there has been maladministration on the part of the MoD or CSP and I do not uphold Mr Feltham’s complaint.
TONY KING

Pensions Ombudsman

28 October 2009
APPENDIX
Relevant Provisions

Section 11 of PCSPS provides for the payment of compensation to members who are injured or contract a disease during the course of their official duties and, at the time  Mr Feltham’s application for PIB was made, provided:

11.3 ... benefits in accordance with the provisions of this section may be paid to any person to whom the section applies and

(i) 
who suffers an injury in the course of official duty, provided that such injury is solely attributable to the nature of the duty or arises from an activity reasonably incidental to the duty:

... 11.4
(i) 
Subject to paragraph (ii) ... an injury suffered in the course of a journey between the person's place of residence and his place of employment shall not be treated as falling within rule 11.3(i).
Section 8 of the Cabinet Office’s Medical Guidance Notes deals with Injury Benefit Reviews. Section 8.7 provides: 
“…Request for review should be on the basis of fresh evidence. This evidence may relate to employment matters or alternatively medical aspects of the case. Fresh medical evidence would be certainly be required where the APAC/employer decision not to grant an award has been predominantly on the basis of medical advice provided by the medical adviser.

Note:
It is for the appellant to source, provide and pay for any further medical evidence, not the employer.” 
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