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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPTUY PENSIONS OMBUDSMAN 
	Applicant
	Mrs M Metcalfe – represented by Mr E Metcalfe, her husband 

	Scheme
	James Hay SIPP

	Respondent
	James Hay  - (the trustees and administrators)


Subject

· Mrs Metcalfe has complained about a delay by James Hay in processing disinvestment instructions.
The Pensions Ombudsman’s preliminary view of the outcome and short reasons

The complaint should not be upheld because: 
· There was no appreciable delay caused by James Hay and

· The risk associated with the investment purchased by Mrs Metcalfe was the real reason she suffered a financial loss.
DETAILED DETERMINATION

Material Facts 
1. On 28 December 2006, Mrs Metcalfe purchased 10,000 shares in City Lofts Group Plc (City Lofts) to invest in her SIPP.  The transaction was carried out via an execution only dealing account established with investment manager Abbey Sharedealing Ltd (ASL) and cost £10,950.25.  
2. On 26 February 2007, City Lofts shares were withdrawn and delisted from the AIM exchange.  On 5 April, it was announced that sales of City Lofts shares would commence via auctions with Sharemark, a stockmarket for small companies.  On 10 April, James Hay received a letter from Mrs Metcalfe instructing them to arrange for the sale of all her City Lofts shares.  James Hay responded by letter on 13 April, asking Mrs Metcalfe to clarify with ASL what trading options were available.
3. Mrs Metcalfe subsequently sent an instruction to James Hay on 9 May 2007 asking for her holding of shares to be transferred from ASL to a new account, to be opened with Stocktrade, an execution-only stockbroker, so that the holding could be sold.  James Hay responded on 15 May enclosing an account opening form for Mrs Metcalfe to complete.  This received by James Hay on 23 May and sent onto Stocktrade on the following day.
4. On 5 June 2007, Stocktrade confirmed to James Hay that the account was now open.  On 13 June, James Hay say that having spoken to Mrs Metcalfe the day before, they sent a letter to Stocktrade instructing the transfer of the City Lofts shares from ASL to Stocktrade.  A similar letter was apparently sent to ASL.
5. James Hay say they were informed on 27 June 2007 by Stocktrade that they were unable to accept the shares as they had been delisted; the shares would first have to be certificated into the name of James Hay.  James Hay state that a letter was sent on 6 July to ASL, asking for the shares to be certificated from Pershing Keen Nominees Ltd (Pershings) to James Hay.  Pershings subsequently confirmed on 19 July that the re-registration process had been completed.  On 23 July, ASL told James Hay that typically, it took between four to six weeks for a physical certificate to be produced.
6. On 3 August 2007, Mr Metcalfe called James Hay to ask for an update, and on 6 August, James Hay responded to say that they were waiting for a response from ASL.  On 22 August, James Hay telephoned ASL to chase a response.  ASL confirmed that appropriate forms had been sent to Pershings in mid July.
7. On 10 September 2007, James Hay chased Pershings for a response by phone and email, and on the following day Pershings confirmed that a certificate would be issued in the post.  This was received on 14 September, and on 17 September James Hay sent a letter to Stocktrade enclosing the certificate.

8. When Mr Metcalfe chased James Hay for a response on 28 September 2007, James Hay contacted Stocktrade, who in turn confirmed on 2 October that no certificate or letter relating to Mrs Metcalfe had been received by them.  James Hay telephoned Capita Registrars on the same day to request a copy certificate; Capita Registrars sent James Hay an indemnity form on the same day.  On 4 October, Stocktrade confirmed by telephone that they had received the copy share certificate subsequently sent by James Hay, and said that they now required completion of a Crest transfer form, which was emailed to James Hay.  This form was completed and returned by James Hay on 5 October.
9. On 12 October 2007, Stocktrade said that there was no longer any market for City Lofts shares and that as of 1 October the market had been temporarily suspended.

10. At the final auction on 28 September 2007, 21,320 shares were dealt at a price of £1.225p.
11. In July 2008, City Lofts was placed in administration.  It was thought unlikely that the sale of the assets would be sufficient to pay the non-preferential creditors.  
 Summary of Mrs Metcalfe’s position  
12. She accepts that James Hay could not provide investment advice – she has always accepted responsibility for the suitability of any investment.

13. Had she been asked by James Hay to make enquiries about how best to sell the shares, she would have done so vigorously.  In her view James Hay should have first established how best to sell the shares themselves, by simply making a few phone calls to Sharemark and Stocktrade.

14. The appointment of ASL as investment manager was made by James Hay.  It is their role to carry out instructions efficiently.  They should have requested advice or assistance if it was required.  In any normal commercial transaction a delay of almost five months would not be acceptable.  It took James Hay 16 days to chase ASL – an excellent example of the sort of delays that occurred throughout.  
15. It was James Hay’s decision to open the Stocktrade account.  She cannot see why this account took so long to open, establish that Stocktrade could not accept the shares, transfer them into certificate form and finally open a Sharemark account.  James Hay undertook to do a job and let her down, and no matter how much they argue about the minutiae of the Member agreement they cannot escape this fact.  

16. In addition to the City Lofts shares held within her SIPP, on 27 December 2006 she had also purchased 10,000 shares in her own name and these were held in a nominee account at ASL.  Earlier, on 20 October, Mr Metcalfe had purchased 10,000 shares that were held within his own SIPP administered by James Hay, held in a nominee account with Stocktrade.  On the same day he also bought 10,000 shares in his own name and these were held in a nominee account at ASL.  On 28 December, he had purchased a further 5,000 City Lofts shares to be held within his SIPP.  This is relevant because it shows what could be achieved with efficient administration.
17. In April 2007, having told ASL that City Lofts had delisted from the AIM, Mr Metcalfe was informed by ASL that they were not able to deal with Sharemark – both his and Mrs Metcalfe’s personal holdings were transferred to their own names in certificate form and sold on 22 June for a profit.  James Hay were informed of the certificate issue in a telephone conversation on 1 June 2007, but it was not until mid July 2007, after Stocktrade had refused to accept the transfer of the shares; that James Hay decided to use this method for Mrs Metcalfe.  

18. On 6 April 2007, the same day that Mrs Metcalfe gave her instruction to James Hay to sell the City Lofts shares held in her SIPP, Mr Metcalfe gave instructions to sell the shares in his own SIPP, and this was completed on 20 May, again for a profit.  At the time a company based in Luxembourg were mopping up all the City Lofts shares they could buy at 122.50p a share.  

19. It took 16 days from James Hay to chase ASL – they should have done so straightaway.  Each delay in itself may not be a lot, but cumulatively they became significant.

20. The real cause of stress was not the loss itself.  She was aware of the risks involved, it was more to do with the lack of progress from James Hay or communications from them,

Summary of James Hay’s position  
21. The very nature of Mrs Metcalfe’s plan is that it is self-invested; their terms and conditions make clear that they cannot be responsible for investment decisions or the choice of investment manager.  

22. While James Hay would not permit the purchase of shares that have been delisted, there is nothing that James Hay can do if shares already purchased by investors subsequently become delisted.  James Hay are also not responsible for Mrs Metcalfe’s choice of investment manager.
23. While the certificate should have been considered for recorded delivery, James Hay cannot be held responsible for items not delivered by Royal Mail.  Even if Stocktrade had received the certificate at a point in September 2007 when they would have been able to trade, they would still have had to ask James Hay to set up a Sharemark account before the shares could be considered for inclusion in an auction – this is something that James Hay could not have known.  In any event, there is nothing to show that the shares would have been purchased had they been made available at auction.
24. Whilst they have sympathy with Mrs Metcalfe’s position, the delisting of shares, meaning that they are now effectively worth nothing; is part of the intrinsic risk of investing.  They had no control or influence over decisions made by City Lofts.  

25. It is not fair for Mr Metcalfe to compare his own experiences with those of his wife with respect to the disposal of the shares, as both had entirely separate pension accounts with separate stock-broking companies appointed.  
Conclusions

26. One element of dealing with investments of this nature is the increased associated risk – it was always a possibility in this case that the entire value of the shares might be lost.  James Hay’s only role is to carry out efficiently instructions they are given by Mrs Metcalfe; they have no advisory role, and I can see that at most stages in the process James Hay did respond within a reasonable time, and third parties were chased suitably.  I would not expect James Hay be fully conversant with the quickest way of disposing of the City Lofts shares held in Mrs Metcalfe’s SIPP, and I am satisfied that James Hay are not to blame for the delay which occurred while this method was established.  Specific financial advice about this would have been available to Mrs Metcalfe elsewhere.  Mr Metcalfe was able to sell the shares from his own SIPP faster, but that was because his investment manager was able to deal with Sharemark, and is ultimately not relevant to the matter before me.   
27. The fact that a certificate went missing in the post is indeed unfortunate, but I have no reason to believe that the certificate was not correctly posted by James Hay and they are ultimately not responsible for any failings of Royal Mail.  Had the certificate been sent recorded or special delivery, then it is more likely that it would have been received, or if had still been lost, that loss would have been noticed sooner.  However, I am not persuaded in such a scenario that the shares would have been sold by 28 September 2007.  Even if I were to make such a finding, I could not make a substantive award, as any maladministration would be very marginal and relate to a single event in a long chain; it would be inappropriate to determine that James Hay are responsible for the loss, when the real cause was that of the failure of the City Lofts Group.
28. In making the complaint, Mrs Metcalfe has mentioned the stress she and her husband have been caused trying to put matters right.  I have not found the loss suffered by Mrs Metcalfe to be the responsibility of James Hay, so I cannot make an award to account for this.  I can see that Mr Metcalfe did telephone James Hay for updates, but this does not in my opinion merit a distress and inconvenience payment – I would expect investors to have some input when dealing with transactions of this nature, and I have not found the time taken by James Hay to complete the various stages to be excessive.

29. I do not uphold the complaint.
JANE IRVINE

Deputy Pensions Ombudsman 

21 January 2010 
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