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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mrs P A Edwards

	Scheme
	:
	BT Pension Scheme

	Respondent
	:
	BT Pension Scheme Trustees Limited


Subject
Mrs Edwards complains that she was refused an adult dependant’s pension.
The Ombudsman’s determination and short reasons

The complaint should be upheld against BT Pension Scheme Trustees Limited because it misapplied the Scheme Rules and probably mistook a relevant fact.
DETAILED DETERMINATION

Material Facts
1. Mrs Edwards’ father, Mr C F Cawthorne, was a retired member of the BT Pension Scheme (the Scheme).  He lived with Mrs Edwards, who was his carer as Mr Cawthorne suffered from dementia.  On 19 July 2004 Mr Cawthorne granted Mrs Edwards an Enduring Power of Attorney over his affairs.  In 2006 Mr Cawthorne completed an adult dependant’s pension nomination form, naming Mrs Edwards as his nominee.
2. Scheme Rule 8.1 stated:
“Pension for spouse or Nominated Dependant

If a Member dies leaving a surviving spouse the spouse will receive a pension for life.  If a Member dies leaving a Nominated Dependant, the Nominated Dependant may at the absolute discretion of the Trustees receive a pension for life.”
“Nominated Dependant” means an adult person nominated by a Member to the Trustees in writing.  A person will not be a Nominated Dependant unless at the time of the Member’s death the Member was unmarried and both at the date of nomination by the Member and the date of the Member’s death the Trustees are satisfied the Nominated Dependant was wholly or partly financially dependent on the Member.”
3. Mr Cawthorne died on 26 January 2008 at the house he shared with Mrs Edwards.  His wife had died in 1994.  In February 2008 Mrs Edwards applied for an adult dependant’s pension.  BT Pension Scheme Trustees Limited (the Trustee) arranged for an “employee assistance consultant” to visit Mrs Edwards and provide a report.  The Trustee provided a guidance note to employee assistance consultants, which stated:

“1.
An Adult Dependant’s Pension (ADP) can only be considered if there is no surviving spouse.

2.
Payment of an ADP is at the absolute discretion of the Trustees.

3.
The Trustees must be satisfied that the individual concerned was a dependant of the member at the date of the member’s death as defined in item 4.

4.
“Dependant” for this purpose means anyone whom, in the opinion of the Trustees, was wholly or partly financially dependent on, or interdependent with, the member.

5.
Financial dependency (or interdependency) means a sharing of day to day living expenses to a significant extent, so that the loss of the deceased’s contribution has resulted in, or will result in, a material reduction in the standard of living of the dependant.
6.
In assessing the application, Counselling Consultants are asked to cover the following:

· The respective net incomes of the claimant, the deceased and any other contributor to household income (to be shown separately on the application form).

· The arrangements that were in place for meeting mortgage repayments, or rent, as applicable.

· Whether there was a mortgage protection policy, and if so whether it was in joint names.

· Whether there were any other life policies.

· What arrangements were in place for meeting other expenses (please list these expenses if possible).

· The proportion of day to day living expenses borne by each party.

· Joint bank/savings accounts (please give basic details, if appropriate).

· Whether there are any other potential applicants who might be considered for an ADP.

7.
Counselling Consultants are also asked to cover in their report the duration of the relationship and any other points which may appear to be relevant.
8.
Potential ADP cases normally arise from established common law type relationships and may include relationships between members of the same sex.  Other domestic circumstances may also warrant consideration, for example where the deceased is an adult child who has been providing a material level of support to a parent, even though the two may not have actually been living together.
9.
An ADP is payable to one person only.  If there is more than one possible recipient of an ADP each one can apply, but ultimately the Trustees could only pay one pension.  However, in cases where both parents were dependent on their deceased child only one needs to apply.”
4. The employee assistance consultant’s report stated:
“I visited Mrs Edwards at her home in … on Monday 10 March 2008.  Her father, Mr Cawthorne, died on 26 January 2008.  He had been suffering from dementia and was registered disabled at the time of his death.
Mrs Edwards told me that she had cared for her father at home until he was too ill to be looked after by her.  She had done this since her mother died in 1994.  At this time Mr Cawthorne had been diagnosed with dementia, but his condition got worse when his wife died.  Mrs Edwards informed me that she was able to care for her father by allowing him to live in the pub at the times when his health was bad.  At this time she lived in a pub with her husband and was able to balance her work as a pub landlady with that of caring for her father.  In 1999 Mrs Edwards’ husband died and she was unable to run the pub herself, so she sold up and moved into a private house with her father, sharing the bills as they have always done.  In 2006 they moved to this address in….The move was forced upon them as the previous address was a terraced property which could not be modernised as it was too small.  This address has had alterations done by social services with downstairs toilet and bathroom alongside a downstairs bedroom for Mr Cawthorne.  I understand that Mr Cawthorne spent one week away from this property in accommodation set up by social services as respite for Mrs Edwards.
Mrs Edwards told me that she has already submitted an application to the Trustees for Adult Dependant’s Pension.  She informed me that during the time she lived with her father, she had paid for the utility bills such as gas, electricity, water and council tax while her father paid for the shopping as well as any insurances, repairs or any extras that may arise.  There was no mortgage on the property.  She described the share of household expenses as 50/50.  Her only income, she told me, is a widow’s pension, a BT pension from her late husband and a small private pension.  She informed me that the consequence of the Trustees not paying her the ADP would be that she would have to sell this house and move to a smaller property.”

5. Mrs Edwards provided a statement of her monthly income and expenditure.  This showed total monthly income of £555.12 (being the sum of State widow’s pension, a BT widow’s pension and an insured pension) and expenditure of £517.06.
6. The Trustee issued internal guidelines for staff dealing with applications for adult dependant’s pensions.  These stated:
“Financial dependency (or inter-dependency) is taken to mean a sharing of day to day living expenses to a significant extent, so that the loss of the deceased’s contribution has resulted in (or will result in) a material reduction in the accustomed standard of living of the applicant.

The Rule is regarded as primarily intended to cover established marriage type relationships and is applicable to opposite or same sex partners.  In most cases, where a stable and long term partnership is evident, a dependant’s pension will usually be payable.  Other long-standing relationships involving material financial dependence or inter-dependence may also be considered.  Where a marriage type relationship has existed for five years or more, financial dependency or inter-dependency will automatically be assumed without specific enquiry (but see below).
A clear distinction needs to be drawn, however, between those who are financially dependent and those who are merely “helped”, or derive a benefit.  The Rule was not intended to cover the latter.  Someone who has his/her position temporarily improved by casual or periodic gifts from the member would not qualify.  Even someone not in employment, or on a low income and being temporarily supported by the member, would not necessarily be regarded as “dependent” for this purpose – for example young people being in effect supported by a parent.

Account will be taken of the total financial situation of the household and income from all sources, including any contributions by third parties and income from savings/investments.  Also any benefit derived by the applicant from the deceased’s estate.

In the case of family relationships (parent/child, brother/sister etc) where the survivor has voluntarily given up work to look after the deceased in old age or ill health, actual financial dependency remains the key issue.  The sharing of household and living expenses will not, of itself, be sufficient justification for payment of a dependant’s pension in such cases unless there are special circumstances which demonstrate dependence or inter-dependence.
Cases where there has been long-term dependence of inter-dependence, but which have concluded with the necessary admission of the member to a nursing home or other full time care facility prior to their death, will be treated sympathetically.”

7. A three person trustee committee considered the application and unanimously accepted a recommendation from the secretariat that a pension should not be paid because:

“…this seems a fairly normal family situation where a child is looking after a parent in their advancing years.  It was inevitable that one day [Mrs Edwards] would have to pay her own living expenses and I feel she has derived a benefit.” 

(The benefit was later described as deriving “from the close relationship with her father.”)

8. On 23 April 2008 the Scheme administrator wrote to Mrs Edwards on behalf of the Trustee, saying that her application for an adult dependant’s pension had been declined.  No reason was given. 
9. Mrs Edwards asked the Trustee to reconsider its decision.  She said she was nearly 65 and did not have much chance of getting a job.  Mrs Edwards said her father had told her that he had arranged for her to receive a dependant’s pension, and she could not manage without it.
10. The Trustee responded on 8 May 2008, saying:
“Financial dependency (or inter-dependency) is taken to mean a sharing of day to day living expenses to a significant extent, so that the loss of the deceased’s contribution has resulted in (or will result in) a material reduction in the accustomed standard of living of the applicant.  Where a parent and child are living together and sharing household and living expenses, this is not sufficient justification for payment of a dependant’s pension, unless there are special circumstances.  Here, the Trustees feel that the child has had his/her situation temporarily improved by the support of the parent and would eventually upon their parent’s death have had to become financially self supporting.

Special circumstances which demonstrate dependence or inter-dependence would be where the survivor is physically or mentally disabled or otherwise unable to increase their income.

The Trustees considered your application very carefully but decided there were not any special circumstances and that they had to refuse your application.”

11. Mrs Edwards sought assistance from the Pensions Advisory Service (TPAS).  Mrs Edwards said she had always looked after her father at home.  Mrs Edwards told TPAS that she had a short conversation with the employee assistance consultant.  She said she offered to show him all her financial records but he just glanced at them.  TPAS advised Mrs Edwards to ask the Trustee to look at her case again under the internal disputes procedure, which she did.
12. The person who would normally have dealt with the matter at stage one of the dispute resolution procedure had been a member of the committee that made the original decision to reject Mrs Edwards’ application.  As a result, he referred the matter straight to the stage 2 committee in an email of 7 July 2008.

13. That email said:

“1.
The ADP applicant is Mrs P A Edwards, now aged almost 65, who is the daughter and only child of the deceased BTPS member, Mr C F Cawthorne.  She is a widow.
2.
The deceased died in January 2008 from Alzheimer’s dementia aged 93.  Mrs Edwards has said she cared for her father since her mother died in 1994, until he became (sometime after the end of 2006 – see 6 below) too ill to be looked after by her.  The property they shared was modified by social services (downstairs toilet/bathroom and bedroom) to accommodate the deceased.
3.
Mrs Edwards was granted an Enduring Power of Attorney in respect of her father on 19 July 2004.  At that time her father was shown as living in [R] and Mrs Edwards was living in [W].  The form was signed by Mr Cawthorne in the presence of a legal executive at solicitors [named].

4.
The same different addresses as in 3 also applied when Mrs Edwards completed a form in July 2005 confirming her father still wanted her to continue to manage his affairs.

5.
Despite the different addresses on the form completed in July 2005 referred to in 4, an earlier letter from Mrs Edwards received by Accenture on 26 August 2004 stated: “please could you change my father’s address to mine.  I have been looking after him for a while but it’s time for him to stay with me”.  This letter stated that the address Mr Cawthorne was now vacating was that quoted above in 3 (July 2004) and 4 (July 2005).  It may be there was a delay in Mr Cawthorne’s house being sold, or in him moving in with Mrs Edwards.

6.
An ADP nomination form was completed by Mrs Edwards on 2 November 2006 and signed by her father.  It appears from the signature that the form was only signed with great difficulty by Mr Cawthorne, although there is no reason to suspect that the signature is not his.  The same address is given on the form for Mrs Edwards and her father, and the signatures are witnessed by a neighbour.  A covering letter from Mrs Edwards stated: “I have taken care of my father since my mother passed away in 1994 but the past five years he has developed dementia.  He is dependent on me for 24-hour care … my father helps me pay the bills etc … due to my father’s disabilities I am unable to go out to work … I am responsible for his care, as I have no siblings”.
7.
The death certificate shows that the place of death was the house shared by Mr Cawthorne and his daughter, who is recorded on the death certificate as the informant.

8.
Mrs Edwards says that throughout the time she and her father lived together, utility bills were paid by her, whilst her father paid for “the shopping, any insurance premiums, for repairs or any extras which may arise”. Mrs Edwards claims to have been financially dependent on the deceased continuously for 10 years.

9.
Mrs Edwards has advised that she has a monthly income of £531 from her State and occupational pension.  Her father had a monthly income of £1083 from his State pension/benefits and his BTPS pension.

10.
The amount of the BDPS ADP, if granted, is £2860 per year.

11.
If an ADP is not paid, Mrs Edwards says she will have to sell her house (there is no mortgage on it) and move to a smaller property.

12.
The Rules of the BTPS only allow an ADP to be paid to a person who was dependent upon the deceased at the time of his death.  When the case was submitted to [the original committee] it was recommended by the Pensions Secretariat that the ADP be refused on the basis that “this seems a fairly normal family situation where a child is looking after a parent in their advancing years.  It was inevitable that one day [Mrs Edwards] would have to pay her own living expenses and I feel she has derived a benefit [from the close relationship with her father]”.  This recommendation was unanimously accepted by the above Committee.

13.
In her appeal against the refusal to grant an ADP, Mrs Edwards has said “I cannot manage without [the ADP] …coming up to age 65 does not give me much chance of getting a job to bring my income back to where it was while my dad was paying bills …when all my utility bills are paid I have less than £200 to take care of food for the month … my dad thought I would be taken care of with help from his pension … due to the fact that I was confined to the house for many hours when caring for my father, I now find going out a real challenge”.
14.
Mrs Edwards has provided a list of her income and outgoings and this is attached.  She makes no mention of any capital she may have, but we do know she owns the house she lives in, and there is no mortgage.

Please let me know whether you agree with the earlier decision not to grant an ADP, or whether you consider this should be paid.

14. The request seems to have been dealt with by email rather than at a meeting.  I have only seen one of the three replies.  The one I have seen is an email saying “I agree there is no basis to change the decision not to award an ADP.”
15. On 10 July 2008 the Trustee wrote to Mrs Edwards, stating:

“Your case has now been considered by the Trustee Committee that gives decisions under Stage 2 of the IDRP.
I am sorry to have to tell you that their unanimous decision is there is no justification under the rules of the BT Pension Scheme for you to receive an Adult Dependant’s Pension following the death of your father.

It is appreciated that your father met some of your joint living expenses, and that you were his carer.  However, the view of the two BTPS Trustee committees that have considered your case is that it is a fairly normal family situation for a child to be looking after a parent in their advancing years, and that it was inevitable you would one day no longer have any financial contribution from your father.

The provision of an Adult Dependant’s Pension by the BT Pension Scheme is really intended to cover marriage-type relationships.

I am sorry you will find the above decision disappointing, but I hope you can understand how it has been arrived at...”
Submissions
16. Mrs Edwards says that far from improving her financial situation, it was worsened as she had to buy a larger house with bigger running costs and she had to fund respite care, nursing assistance and some medical supplies in addition to her share of the utility bills.  She now has a larger house than she needs, with modifications that are now unnecessary.  Mrs Edwards considers that selling the house is not a viable option at the moment.  Mrs Edwards says that her father told her he had arranged for her to receive a dependant’s pension.  It was hard for her to sell her house and give up such a lot in order to look after her father, and she resents the Trustee telling her that her life was improved by looking after someone who did not even know who she was.  She could have avoided all this by putting her father in a home, but she chose to care for him herself.
17. The Trustee says that it has reviewed the papers and is sure that Mrs Edwards does not meet the financial dependency criteria, taking into account its internal guidelines.  In response to the point made by Mrs Edwards referred to above, it says that the “benefit from the close relationship with her father” referred to in its minute (paragraph 7) was a reference to a financial benefit, not an emotional one.
Conclusions
18. I do not think that the Trustee’s decision was perverse, in that it was a decision that the Trustee could reach.  However, I do not think that it was clear about the strict basis for the decision.  I also find that the facts before the Trustee were not as clear as they should have been.

The basis for the decision
19. To potentially qualify for an adult dependant’s pension, Mrs Edwards had to satisfy two criteria.  Mr Cawthorne had to nominate her (or be selected in the absence of a nomination) and she had to have been wholly or partly financially dependent on him both at the time of nomination and when he died.
20. If those two conditions had been fulfilled, the Trustee would still have retained discretion whether a pension should be paid (the rule says “the Trustees “may” pay – they do not have to).

21. Mrs Edwards was told (and the Trustee’s notes said) that Adult Dependant’s Pensions were primarily intended to cover “marriage-type” relationships.  That is a simplification (if perhaps an understandable one).  The rules do not explicitly say as much, though it may accurately reflect the Trustee’s general practice.

22. The Trustee says that in this case they found that Mrs Edwards was not dependent on Mr Cawthorne.  As the internal guidelines indicate, the Trustee applies different standards of dependency to those who are not in “marriage type” relationships to those that are.  I do not think that is right.  Either there is dependency at the time of nomination and death or there is not.  The dependency definition is the same for all.  There is no reason that some classes of people should have to be more dependent than others.  The basis of the relationship (ie whether “marriage-type” or not) plays no part in financial dependency at any particular point in time.
23. Whether Mrs Edwards was dependent or not is a matter for the Trustee.  But of course it has to have regard to the provisions of the Scheme Rules.  I see that Mrs Edwards says she bought a bigger house in order to provide for her father’s disability, sharing the running costs with him.  Looking at the statement of income and outgoings which she prepared for the Trustee, Mrs Edwards’ income was modest and it seems entirely possible that she relied on her father’s financial contribution.  If the same circumstances had applied to a “marriage type” relationship, the Trustee would, in applying its own guidelines, have considered the matter differently.

24. If dependent status is established, the Trustee still has absolute discretion whether to pay the pension.  That would allow them to take a wide range of factors into account including:

· the nature of the relationship;

· the extent of dependence;

· the length of time for which the person had been dependent;

· the possibility that the future would bring a change of circumstance.

25. In this case, the explanation given to Mrs Edwards was that this had been a normal situation in which there would inevitably come a point at which her father’s contribution to living expenses would cease.  That seems to me to be clearly material to the general exercise of discretion rather than an initial finding of dependency (or otherwise).
26. The distinction is a technical one, and on its own, since material factors have been considered albeit under the wrong heading, it might not justify remitting the matter to the Trustee were it not for the second issue of the facts that were taken into account.

The facts
27. My concern here essentially relates to what Mrs Edwards’ and Mr Cawthorne’s living arrangements were over time.

28. The employee assistance consultant said “Mrs Edwards told me that she had cared for her father at home until he was too ill to be looked after by her.”  What the consultant may have meant by that was that she had cared for Mr Cawthorne in his own home until he was too ill for that to continue (and they then shared a home).  But the statement seems to have caused some confusion.  The 7 July 2008 email at the second stage of the dispute resolution procedure said: 

“Mrs Edwards has said she cared for her father since her mother died in 1994, until he became (sometime after the end of 2006 – see 6 below) too ill to be looked after by her.  The property they shared was modified by social services (downstairs toilet/bathroom and bedroom) to accommodate the deceased.” 

29. That sounds as if Mrs Edwards stopped looking after Mr Cawthorne in 2006. The author then set out in some detail what addresses had been given at various times.  It seems that he deduced that Mr Cawthorne could only have moved out of the home after November 2006 because at that point the home address was given on the ADP nomination form.
30. But that was probably a mistake derived from the original report.  Mrs Edwards has told my office that Mr Cawthorne stayed at home until he died in 2008.  The death certificate records that he was at home then.

31. Although it is not directly the subject of Mrs Edwards’ complaint, I consider that the rejection of her application could have been more sensitively handled in the early stages.  First she was told, without explanation, that a pension had not been granted.  Then she was told impersonally that “the Trustees feel that the child has had his/her situation temporarily improved by the support of the parent and would eventually upon their parent’s death have had to become financially self supporting”. A more humanely expressed letter might have helped explain the decision.
32. In summary, I find that there was maladministration in that the Trustee did not clearly distinguish between the dependence criterion and the exercise of a discretionary power, and that it mistook a significant fact and did not establish the true facts.  For those reasons I uphold the complaint.
33. I have concluded that the only safe course of action is for the decision to be taken afresh.
Directions
34. The Trustee shall, forthwith, obtain any further information it needs from Mrs Edwards.  Within 28 days of receipt of that information, the Trustee shall decide whether Mrs Edwards meets the Scheme’s criteria for an adult dependant’s pension and whether to exercise discretion to pay one.  The Trustee shall then inform Mrs Edwards of its decision both as to the criteria and the discretion, giving reasons.
35. In the event that a pension is payable, arrears shall be paid with simple interest at the rate declared for the time being by the reference banks from the due sate to the date of payment.

TONY KING

Pensions Ombudsman

16 September 2009

- 1 -


