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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS 
OMBUDSMAN
	Applicant
	Mrs R M Oakley 

	Scheme
	Local Government Pension Scheme (LGPS)

	Respondents
	Wychavon District Council (Wychavon)
Worcestershire County Council (Worcestershire) 


Subject

Mrs Oakley complains that her application to be considered for ill-health retirement benefits under Regulation 27 of The Local Government Pension Scheme Regulations 1997 (as amended) (the Regulations) has been improperly rejected. 

The Deputy Pensions Ombudsman’s determination and short reasons

The complaint should not be upheld because the decision maker’s view that Mrs Oakley is not permanently incapable of discharging efficiently the duties of her employment, or comparable employment, is not unreasonable based on available evidence.  
DETAILED DETERMINATION

Material Facts

1. Mrs Oakley was born on 14 May 1955.
2. She was employed by Malvern Hills District Council (MHDC), as a Technical Assistant in the Revenues and Benefits department, and was a member of the LGPS.  
3. On 26 July 2006, Mrs Oakley went on long-term sickness absence suffering from stress and anxiety. She did not return to work.
4. In March 2007, MHDC referred Mrs Oakley to its Occupational Health Services (OHS) to review her condition. In a report dated, 6 March 2007, the OHS physician concluded:

“…Rosalind was distressed and tearful through our interview today, so my apologies for the provisional nature of this response. She did bring with her some notes she has made, from which I understand her problems relate to being overloaded at work, with employees who have moved, or not being replaced. She has found herself working under great pressure and feels this has told upon her health.

An additional factor is that Rosalind thinks her site will be closing and she is not sure where she may end up working. She wishes to stay in Malvern.

I was able to elicit some symptoms of depressive illness today. I am of the opinion that Rosalind is currently unfit for work. …”

5. Mrs Oakley continued to be reviewed by the OHS and in a report, dated 1 May 2007, the OHS physician concluded:

“Rosalind remains stressed. I understand there have been significant organizational developments in that it is proposed her work transfers to Pershore in the summer.

Rosalind cannot work anywhere other than Malvern or its immediate environs for family and domestic reasons. Her psychological health would be adversely affected if she were to attempt this. 

Rosalind has asked about the possibility of retiring on grounds of ill-health. This could not have any chance of proceeding unless it was clear no job, comparable to her current role, is available for her in Malvern…”     
6. On 6 June 2007, Mrs Oakley sent an email to the OHS asking again about the possibility of being retired on ill-health grounds. 
7. The OHS responded on 11 June 2007 saying that for an employee to take advantage of retirement on ill-health grounds they have to demonstrate that they are permanently unfit for their job and for any comparable job available to them. The letter concluded: 
“I well appreciate the problems you have been having at work in your job; but I am assured this remains open for you, and while management are (I am told) addressing the issues which caused you difficulty I do not think we can consider proceeding with an application for ill-health retirement”.  

8. On 12 June 2007, Mrs Oakley attended a meeting with MHDC to discuss her continuing sickness absence and her concerns over pressure of work and issues she had with her workstation.  MHDC sent Mrs Oakley a letter, dated 14 June 2007, setting out the matters discussed at the meeting and the proposed recommendations to enable Mrs Oakley to return to work.
9. Mrs Oakley was reviewed again by the OHS on 21 June 2007. The OHS physician’s report of the same day stated that the modifications outlined at the meeting held on 12 June 2007 seemed suitable on medical grounds and would allow a return to work if implemented. The report concluded that Mrs Oakley lacked confidence that, despite the recommendations made at the meeting, any of the modifications would be made and had asked that a report was obtained from her GP.

10. On 2 July 2007 Mrs Oakley was transferred to Wychavon under the Transfer of Undertakings (Protection of Employment) Regulations (TUPE). 

11. Mrs Oakley’s GP provided a report on 6 July 2007 which stated that Mrs Oakley continued to feel stressed about her work situation and felt unable to return to work.
12. Mrs Oakley was reviewed again by the OHS on 21 August 2007. The OHS physician in his report, dated 22 August 2007, concluded that whilst Mrs Oakley was currently unfit to return to work it would be hard to satisfy the test of permanency if retirement on ill-health grounds was to be considered.

13. On 14 September 2007, Wychavon held its first sickness absence review meeting, following the TUPE transfer, with Mrs Oakley. After some discussion it was agreed that the option of ill-health retirement would be explored. 
14. Wychavon referred Mrs Oakley to Dr McVittie, an independent occupational health physician. Dr McVittie’s opinion was that Mrs Oakley was not permanently incapable of discharging the duties of her employment or any comparable employment because of ill-health or infirmity of mind or body. He did not provide any reasons for reaching that decision.
15. Mrs Oakley was advised that her application for ill-health retirement had been rejected by way of a letter dated 24 October 2007. The letter acknowledged that Mrs Oakley would find the decision distressing and proposed a sickness absence review meeting to be held on 6 November 2007 to discuss the matter. 
16. On 30 October 2007, Mrs Oakley instigated Stage 1 of the Internal Dispute Resolution Procedure (IDRP) on the grounds that Dr McVittie had not examined her and, as a result, she had not been given the opportunity to bring to Dr McVittie’s attention all the medical conditions that could impact on any employment she might be offered.  
17. A third sickness absence review meeting was held on 6 November 2007 the notes of which include the following:

“[Personnel Officer] expressed that RO had been signed as unfit for work by her GP for “stress” and this is the grounds on which her case has been managed and assessed by medical practitioners. RO stated her wish for her other symptoms which are adding to the deterioration of health to be considered…it was agreed that to try and provide RO with some reassurance on this matter [Personnel Officer] would request a summary of how Dr McVittie came to his decision. [Personnel Officer] would also be happy to forward any additional information that RO would like to share with him however she again reiterated that all relevant paperwork already provided to [OHS physician] would have been forwarded….
RO still has a job to return to should she wish to do so and the option of seeking alternative employment had been offered at the last meeting but RO had stated that she does not wish to return. [Union representative] advised that this was a misunderstanding what RO feels is that she does not feel able to return to work however if she was unsuccessful with her application for ill health retirement for financial reasons she would need to look at redeployment as long as it is not in Revenues and Benefits…”
18. On 20 November 2007, the OHS wrote to Dr McVittie requesting an explanation of how he had reached his decision. Dr McVittie responded as follows:
“The reasons for my decision are as follows:

· Mrs Oakley’s GP indicates that she is not clinically depressed

· There is, therefore, no other clinical diagnosis other than ‘stress’

· Her stress has been caused by organisational changes – or rather – her difficulty in coping with such changes

· She has been given the option of comparable employment, but has elected not to take up this offer

· Modifications to her role and conditions have been identified which, in a letter of 21.6.07 Dr Cathcart states “[they] should allow a return to work if implemented”

· She is on no active treatment and has never had the benefit of a specialist opinion

· It cannot, therefore, follow that it has been established that the condition is permanent as defined in the LGPS Regs.” 
19. During December 2007, Mrs Oakley relocated from her home in Malvern, Worcestershire to Barnstable in Devon.
20. On 17 December 2007, the Appointed Person wrote to Mrs Oakley saying that an Independent Medical Practitioner will only ask to see someone in person if additional information or clarification is felt necessary. The Appointed Person said that he appreciated Mrs Oakley’s distress and agreed for her case to be referred to a second Independent Medical Practitioner. 
21. A final sickness absence review meeting was held on 31 January 2008 which Mrs Oakley declined to attend. Wychavon wrote to Mrs Oakley on 1 February 2008 setting out the contents of the meeting and advised her that they had no alternative but to terminate her employment on the grounds of ill-health capability with effect from 31 January 2008.

22. On 8 April 2008, Mrs Oakley was seen by a second Independent Medical Practitioner, Dr Dean. Dr Dean in his report, dated 10 April 2008, confirmed that the information made available to him consisted of copies of Mrs Oakley’s occupational health records which included reports from her physiotherapists, dated 22 August 2000 and 20 September 2005, reports from her previous GP, dated 21 March 2007 and 6 July 2007 and a report, dated 14 February 2008, from her current GP.  He said that the report dated 22 August 2000 referred to pains Mrs Oakley was suffering from in her knees and the report dated 20 September 2005 referred to recurrent lower back pains Mrs Oakley was suffering from. He said that neither report addressed the permanency of the conditions referred to. The report dated 14 February 2008 stated that Mrs Oakley had registered with the GP practice on 14 December 2007 and that she was incapable of working due to psychological and physical problems.      
23. Dr Deans’ report concluded:

“…From the information I have available, Mrs Oakley has:

1. Myopia with some eye discomfort. She informs me that she has had some difficulty undertaking display screen equipment because of this. However, it is my opinion that adjustments to work would allow her to continue within her current administrative role and, therefore, this condition, would not be a reason for early release of her pension benefits.

2. Osteoporosis. Mrs Oakley informed me that she has recently had a Dexa scan which has identified osteoporosis. I have discussed this with her at some length, and explained that my advice in these cases is for people to maintain their activity as much as possible. As a consequence, therefore, it is my opinion, that this would not be a reason for early release of pension benefits under the Local Government Pension Scheme Regulations.

3. Current psychological difficulties which have been described, by her General Practitioner as stress…Whilst being sympathetic to the reactions Mrs Oakley experienced relating to her perceptions within the working environment, I did explain to her that, it is my opinion, that these reactions could not be considered to be permanent. In addition, it is my opinion, that should Mrs Oakley’s condition be considered severe enough that, this would impact upon her ability to return to her normal work on a permanent basis, it would be appropriate that a Specialist psychiatric/psychological assessment has been undertaken. This has not been the case. As such, therefore, there is no evidence to support the permanency of her condition…”    
24. Wychavon provided Mrs Oakley with a copy of Dr Dean’s report on 28 April 2008 and advised her that her appeal under Stage 1 of IDRP had been unsuccessful. 
25. Worcestershire upheld Wychavon’s decision not to grant Mrs Oakley ill-health retirement benefits at Stage 2 of IDRP.
Summary of Mrs Oakley’s position  
26. Mrs Oakley’s position can be summarised as follows:

26.1. she was put in situation which made her ill with stress even though she raised her concerns with MHDC;
26.2. her GP said she was in a situation which had irretrievably broken down and said she would not be able to return to MHDC;
26.3. the OHS doctor promised that he would help her but in the end it came down to him working and being paid by MHDC;
26.4. she did not see Dr McVittie in person and was prevented from bringing to his attention her other medical conditions;

26.5. Dr Dean had formed an opinion before he examined her and told her at the end of the interview “that this would not get me anywhere.” 
Summary of Wychavon’s position  
27. Wychavon’s  position can be summarised as follows: 

27.1. Both independent medical practitioners concluded that Mrs Oakley’s condition was not such as to satisfy the test of permanent incapability;

27.2. It was correct to have passed on Dr McVittie’s decision without delay. In offering a meeting in the same letter it was being as fair as possible to Mrs Oakley.  
Summary of Worcestershire’s position  
28. Worcestershire’s position can be summarised as follows:

28.1. in determining whether there was an entitlement to immediate ill-health benefits Wychavon followed the criteria as set out in Regulation 97(9);
28.2. the decision to terminate Mrs Oakley’s contract of employment on the grounds of capability rather than ill-health was supported by two independent medical practitioners. 
Conclusions

29. In order to be entitled to a pension under Regulation 27, Mrs Oakley had to be permanently incapable of discharging efficiently the duties of her employment, or comparable employment, because of ill-health or infirmity of mind or body.  ‘Permanently’ is defined as until, at the earliest, her 65th birthday. The decision as to whether Mrs Oakley met these requirements fell to her employer (Wychavon) in the first instance.

30. Before making such a decision, Wychavon needed to obtain a certificate from a suitably qualified independent registered medical practitioner. The certifying practitioner has to be “independent” in the terms set out in Regulation 97(9A). The independent medical assessors, who assessed Mrs Oakley’s eligibility for a pension under Regulation 27, were initially Dr McVittie, a consultant occupational physician in private practice and later Dr Dean, who was employed by Torridge Occupational Medical Services Limited. I am satisfied that both physicians are independent of Wychavon and met the qualifying criteria.

31. At the time Mrs Oakley’s application was first considered, Dr McVittie had before him Mrs Oakley’s occupational health records which included the reports from Mrs Oakley’s physiotherapists, dated 22 August 2000 and 20 September 2005, and more recent reports from her GP.  Mrs Oakley’s GP was of the view that she continued to feel stressed about her work situation and felt unable to return to work but did not offer an opinion as to permanency. Permanence in this context relates to the individual’s inability to work rather than the permanence of the condition itself.

32. Dr McVittie reached the view that Mrs Oakley did not qualify for ill-health retirement on the basis that there was no clinical diagnosis other than stress, that she was on no active treatment and had never had the benefit of a specialist opinion.  I cannot criticise Wychavon’s first decision which seems to me to have been reasonable based on the evidence then available.  

33. I note, however, that Dr McVittie did not, initially, provide Wychavon with any reasoning behind his decision and, in turn Wychavon, in their letter dated 24 October 2007, did not provide Mrs Oakley with an explanation as to why her application for ill-health retirement had been declined. It was not until the sickness absence review meeting on 6 November 2007, that it was agreed that, to try and provide Mrs Oakley with some reassurance on the matter, Wychavon would ask Dr McVittie to explain how he had reached his decision so that this could be passed on to Mrs Oakley. Albeit Wychavon argue that, in offering to meet with Mrs Oakley, they have treated her fairly it is, nonetheless, clear that, until Mrs Oakley raised her concerns at the meeting on 6 November 2007, Wychavon had no intention of asking Dr McVittie how he had reached his conclusions. It was wrong of Wychavon to have simply accepted the certificate of permanent incapacity in isolation without anything from Dr McVittie which explained the reasoning behind his certification. Self-evidently, Wychavon were not able to explain to Mrs Oakley the reason why her application had been rejected.  Mrs Oakley was entitled to know the reasons why her application for ill-health retirement had been declined and, in my judgment, Wychavon’s initial failure to provide an adequate explanation amounts to maladministration. However, I do not consider that Mrs Oakley has been prejudiced by this failure which was subsequently corrected.    

34. By the time of the second review, in April 2008, in addition to the evidence considered by Dr McVittie, Dr Dean had before him a letter from Mrs Oakley’s new GP which stated that she was incapable of working due to psychological and physical problems, but goes into no greater detail.  Dr Dean, having considered each of the conditions Mrs Oakley suffers from, took the view that it would be premature to say that Mrs Oakley was permanently incapable of returning to work.
35. Mrs Oakley states that Dr Dean was dismissive of her application and maintains that he had formed an incorrect opinion of her early on in his examination. Although I do not doubt Mrs Oakley’s recollection of the interview, it is obviously not possible for me to pass judgement on the manner or content of what was said during that interview. I am, however, satisfied that Dr Dean in his report, dated 10 April 2008, properly considered each of Mrs Oakley’s conditions and I have seen no evidence to suggest that he pre-judged or was dismissive of Mrs Oakley or the conditions from which she suffers.   
36. I am unable to conclude that the decision maker’s view, that Mrs Oakley’s conditions are not such as to entitle her to ill-health benefits, is unreasonable in light of the available medical evidence and references to possible treatment and adjustments to her workplace.
37. For the reasons given above, I do not uphold this complaint.
CHARLIE GORDON

Deputy Pensions Ombudsman

10 September 2009

APPENDIX
Regulation 27 of The Local Government Pension Scheme Regulations 1997 (as amended) (the Regulations) provides:

“(1)
Where a member leaves a local government employment by reason of being permanently incapable of discharging efficiently the duties of that employment or any other comparable employment with his employing authority  because of ill-health or infirmity of mind or body, he is entitled to an ill-health pension and grant.

(2)
The pension and grant are payable immediately.

…

(5)
In paragraph (1)-

"comparable employment" means employment in which, when compared with the member's employment-

(a)
the contractual provisions as to capacity either are the same or differ only to an extent that is reasonable given the nature of the member's ill-health or infirmity of mind or body; and

(b)
the contractual provisions as to place, remuneration, hours of work, holiday entitlement, sickness or injury entitlement and other material terms do not differ substantially from those of the member's employment; and


"permanently incapable" means that the member will, more likely than not, be incapable, until, at the earliest, his 65th birthday.”

Regulation 31 provides for early payment of deferred retirement benefits as follows:

“(6)
If a member who has left a local government employment before he is entitled to the immediate payment of retirement benefits (apart from this regulation) becomes permanently incapable of discharging efficiently the duties of that employment because of ill-health or infirmity of mind or body-

(a)
he may elect to receive payment of the retirement benefits immediately, whatever his age, and 

(b)
paragraphs (2) and (4) do not apply.”

Regulation 97 deals with first instance decisions and provides:

“(1)
Any question concerning the rights or liabilities under the Scheme of any person other than a Scheme employer must be decided in the first instance by the person specified in this regulation. …

(9)
Before making a decision as to whether a member may be entitled under regulation 27 or under regulation 31 on the grounds of ill-health, the Scheme employer must obtain a certificate from an independent registered medical practitioner as to whether in his opinion the member is permanently incapable of discharging efficiently the duties of the relevant local government employment because of ill-health or infirmity of mind or body.

(9A)
The independent registered medical practitioner must be in a position to certify, and must include in his certification a statement, that

he has not previously advised, or given an opinion on, or otherwise been involved in the particular case for which the certificate has been requested; and

he is not acting, and has not at any time acted, as the representative of the member, the Scheme or any other party in relation to the same case. Ill- health …”

Regulation 99 under the heading of “Appointment of persons to resolve disputes”,

states that:

“Each administering authority must appoint a panel of persons they consider to be suitably qualified for the purpose of resolving disagreements in respect of which an application is made under Regulation 100 in cases where they are the appropriate administering authority.

Persons appointed under paragraph (1) are “appointed persons””.
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