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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	Mrs P Hardy

	Scheme
	Armed Forces Pension Scheme 1975 (AFPS)

	Respondents
	Ministry of Defence (MoD)


Subject

Mrs Hardy says she has been wrongly refused an attributable widow’s pension from the AFPS and instead she receives a widow’s pension at the non-attributable rate.   
The Pensions Ombudsman’s determination and short reasons

The complaint should not be upheld because there are no grounds on which Mrs Hardy can successfully challenge the decision that her husband's death was not attributable to, or significantly hastened by, his RAF service.
DETAILED DETERMINATION

Background

1. The MoD’s Directorate of Pensions, Compensation and Veterans (DCSD Pers PCV) is the “owner” of the AFPS and has the responsibility for the development of policy. Day to day administration of the AFPS is the responsibility of the Service Personnel and Veterans Agency (SPVA) at their office in Glasgow. 
2. The Naval, Military and Air Forces Etc (Disablement and Death) Service Pensions Order 1983, known as the War Pensions Scheme (WPS) is administered by the SPVA, at their office in Norcross, and provides compensation to or in respect of ex-Service personnel who suffer disablement or death due to service. (The 1983 Service Pensions Order has since been replaced by the Service Pensions Order 2006.)
3. The Queen’s Regulations (RAF) Paragraph 3023(5) state:
“Unless the Defence Council decide otherwise, where an airman is invalided from the Service as the result of  disabilities which are accepted by the Veterans Agency as attributable to or aggravated by service (including one who has opted out of the Armed Forces Pension Scheme) and the degree of disability is assessed at 20 per cent or more, he may be awarded a service attributable pension.”
4. A War Widow’s or Widower’s Pension is payable under the WPS to widows or widowers of former service personnel where death is due to or hastened by service. The pension will be paid unless it can be proven beyond reasonable doubt that the condition or death was not attributable to, or hastened by, service. The late spouse does not need to have been in receipt of a war pension for a War Widow’s or Widower’s Pension to be awarded. Where death is due to service on or after 31 March 1973 the widow/er may also receive an attributable pension under the AFPS. In 1990, a supplementary pension was introduced payable with the War Widow’s or Widower’s Pension for those widows or widowers who do not receive an attributable pension under the AFPS. 
5. Since the introduction of the AFPS, the MoD, for the purposes of awarding attributable pension benefits, had been reviewing WPS decisions on whether injuries, ill-health or death were due to service using the civil standard of proof of the balance of probabilities. The MoD’s interpretation of the AFPS rules, that it could make its own assessment of whether an injury or condition was attributable to service, based on the balance of probabilities, was challenged in a complaint to my predecessor who found in favour of the applicant. My predecessor’s decision was upheld on appeal in the High Court and was further upheld in the Court of Appeal and the ruling was that the AFPS rules required the MoD to accept the decision taken under the WPS. 
6. Following the judgement the MoD reviewed all relevant cases back to 1973 and with effect from 1 April 2004, the AFPS rules were amended to allow the MoD to determine whether or not a condition or injury was attributable to service based on the balance of probabilities. This means that for those widowed on or after 1 April 2004 the MoD can take a second decision on attributability.
Material Facts

7. Mr Hardy was a Warrant Officer serving with the Royal Air Force (RAF).  On 20 July 2003 he was medically discharged from the RAF suffering from a lung disease and back problems.  
8. SPVA found Mr Hardy’s medical conditions attributable to service and awarded him a combined War Disablement Pension. 
9. Mr Hardy was subsequently awarded a Service Attributable Pension  under the AFPS. As his medical conditions arose before 1 April 2004 the MoD did not have the right to take a second decision on attributability. 
10. Mr Hardy died on 28 January 2006. His death followed a lung transplant and the Death Certificate said “Verdict Industrial Disease”.
11. SPVA accepted Mr Hardy’s death as attributable and awarded Mrs Hardy a War Widow’s Pension under the WPS. Mrs Hardy was, however, paid a non-attributable pension from the AFPS.     
12. On 1 July 2006, Mrs Hardy appealed to the Discretionary Awards Panel (DAP) who considered the evidence available which included:
· The Medical Board report for Mr Hardy’s medical discharge.

· Mr Hardy’s death certificate 

· A letter, dated 19 April 2006, from the SPVA medical advisor which stated:
“The PIC [Principal Invaliding Condition] was idiopathic pulmonary fibrosis which is usually an autoimmune condition causing fibrous tissue to grow in the lung and restrict normal lung function. This led to a lung transplant and post-operatively he seems to have acquired infection in the form of aspergillosis which was the cause of death. Both causes of death listed by the coroner are therefore directly related to the PIC.
Attributability is more difficult. Normally I would say that idiopathic pulmonary fibrosis was not attributable but in this case there appears to have been significant exposure to asbestos in the course of his work as an air craft technician. Asbestos can cause a form of pulmonary fibrosis which is identical to idiopathic pulmonary fibrosis and, although this would be unusual in his occupation, I would accept that his widow should have the benefit of the doubt. On the balance of probabilities I think this is an attributable death.”
· Advice, dated 21 December 2006, from the Service Personnel Policy medical adviser, as follows:
“The war pensions file includes an H and S certificate re Mr Hardy’s exposure to asbestos in 1995. This records that during the period 23 October until 1 November 1995 Mr Hardy regularly passed along a corridor where there was drilling of amosite asbestos in ceiling tiles. It is this exposure that is being causally linked with Mr Hardy’s subsequent fibrosis…
Mr Hardy’s history of asbestos exposure was known to the clinicians. However they consistently made a diagnosis of Usual Interstitial Pneumonia or Cryptogenic Fibrosing Alveolitis. Later Mr Hardy had a lung biopsy and ultimately Mr Hardy’s lung was removed. The diagnosis did not change and in particular asbestosis was not diagnosed throughout the duration of his illness…
It has been established and is generally accepted medically …that mesothelioma can be associated with brief and low asbestos exposure. However, both significant alveolar disease/infiltrating restrictive lung disease and for asbestos related lung cancer the asbestos dose must be high. People at risk are “working regularly with asbestos for years.”
 I conclude on the balance of probabilities and from overall evidence in the case that Mr Hardy’s infiltrative lung disease was not asbestosis and on balance of probabilities was not attributable to service. The history records that Mr Hardy was exposed to fumes and chemicals during his long RAF career. Unfortunately there are no details of the nature of the chemicals and no record of acuter onset respiratory symptoms associated with exposure. It is significant that these possible factors were not pursued or proposed during his illness which lasted some five years. 
The conditions leading directly to Mr Hardy’s death were the direct result of his PIC.”   
· Further advice, dated 6 February 2007, from the Service Personnel Policy Medical Adviser, as follows:

“…During service he was a smoker. He had a serious problem with low back pain in service and had operative treatment. It was not until 2001 that he first presented with respiratory symptoms. I note and respect Gp Capt … knowledge of the working environment. However if fumes or other toxic substances were an issue there would have been some suggestion of symptoms in close time relation to exposure. … The first symptom was recurrent dry cough. No doubt because his smoking history suggested possible malignant disease he was seen quickly and investigated. This included lung biopsy at Papworth.
The diagnosis of cryptogenic fibrosing alveolitis which, as implied in the name, is simply alveolitis of unknown aetiology is one of exclusion. Mr Hardy’s occupational history and the asbestos encounter was before the respiratory physicians. Part of their training is to be vigilant in respect of possible occupational lung disease and to be pro-active about advising patients about industrial claims. Mr Hardy had marked finger clubbing, his lung function showed a restrictive pattern. The asbestos exposure was very short. Asbestos linked parenchymal lung disease is associated with heavy and prolonged ie years of asbestos exposure. Occupational lung disease otherwise almost always has an acute symptomatic dimension eg isocyanates. None of these factors were present in Mr Hardy.

The diagnosis of CFA was quickly and unhesitatingly made. Finger clubbing is characteristic. This disorder is also treated first by steroids the immunosuppresants this regime would not be applicable to asbestos related disease.

My advice is as before…Mr Hardy’s PIC and fatal condition are not attributable to or aggravated by his RAF service.”
13. On 2 November 2007, SPVA wrote to Mrs Hardy advising her that the decision of the DAP was not to award her an attributable widow’s pension from the AFPS. The letter explained the differences in the criteria used when considering the rules on attributability under the WPS and the AFPS and provided details of Mrs Hardy’s right to appeal the decision. The letter did not provide specific reasons for the decision and concluded that “...there were no grounds for accepting the SPVA Norcross assessment of attributability”. 
14. Mrs Hardy sought help from the Royal British Legion who, on 15 January 2008, on her behalf, appealed against the DAP decision on the grounds that the DAP failed to take into consideration the verdict recorded on her husband’s death certificate which stated that the cause of death was Industrial Disease.      
15. Mrs Hardy’s appeal was referred to the Discretionary Awards Appeal Panel (DAAP). The DAAP comprises of two people of Air Vice Marshall or equivalent status, one a civil servant and one a military officer.   
16. The DAAP sought further advice from the SPVA medical adviser, who concluded in his report, dated 30 January 2008, as follows:
 “…I am of course aware that the fumes and chemicals to which Mr Hardy was exposed would not cause lung fibrosis and also that asbestosis is rare outside the insulating industries. The information that I was given was that he had considerable exposure to asbestos dust in his work but on reviewing a more detailed account of his work practice, I agree that this was probably insufficient to cause lung fibrosis and a diagnosis of cryptogenic fibrosing alveolitis is more likely. 
 In my opinion on the balance of probabilities, the death was neither attributable to nor aggravated by service.”

17. Both DAAP panel members rejected Mrs Hardy’s appeal. The civilian DAAP panel member provided his decision on 11 August 2008, and said:

“…No diagnosis of asbestosis or mesothelioma was made – the diagnosis was idiopathic fibrosing alveolitis and the treatment recommended reflected this fact. The implication that the disease had an unknown cause suggests it cannot be, on the balance of probabilities, attributed to service, and certainly not to asbestos or other noxious substance…”
18. The military DAAP panel member provided his decision on 11 October 2008, and said:

“..The medical evidence is therefore critical and has concluded with unequivocal advice that the disease could neither be linked to the level of asbestos exposure that Mr Hardy had experienced or the type of chemicals and fumes to which he had been exposed…” 

19. Mrs Hardy was advised by a letter, dated 17 October 2008, which set out the reasons behind the DAAP decision. The letter concluded that Mrs Hardy had been waiting an unreasonably long time for an answer to her appeal and offered her £300 by way of an apology and compensation for the distress caused by the delay. 
Summary of Mrs Hardy’s position  
20. Her late husband was examined by a doctor from the SPVA and was awarded an attributable pension. The MoD should not be allowed to change a decision already made and take away an attributable pension once given to someone. The MoD should stand by their first award.
21. The DAP panel is made up of RAF personnel but no doctor or medical professional and therefore their decision is hard to accept. This is particularly so, as their decision was made on the “balance of probabilities” when the disease her husband died of was of unknown origin. 
22. The balance of probabilities was always focussed around asbestosis as the officially diagnosed illness was of unknown origin. As the majority of her late husband’s life was spent serving the RAF there is a greater probability that his illness was caused during his RAF service.   
23. It is unarguable, in the absence of the strongest evidence to the contrary, that the cause of her late husband’s death was exposure to pollutants, such as fumes and gases.   

24. It was stated on her late husband’s death certificate that his death was caused by industrial disease.
25. The DAP panel would not have known that her late husband had been exposed to solvents that are now banned. 

26. It is wrong of the MoD to change the terms and conditions of the AFPS without discussing it with the members.  If the MoD had raised this issue during her late husband’s illness they would have had a better chance of creating a more accurate medical and exposure history.  
Summary of MoD’s position
27. The case has been carefully considered and it has been decided that on the balance of probabilities Mr Hardy’s death was not attributable to service. The case has been decided in accordance with the Regulations and the MoD internal appeals procedure has been properly followed.   
28. The DAP and the DAAP were aware that an inquest had been held and that the Coroner considered the death was due to an industrial injury. The Panels made their decision on whether the death was attributable or aggravated by service based on the evidence presented to them and applied the balance of probabilities burden of proof. 
 Conclusions

29. I can understand why the refusal of an attributable pension under the AFPS is difficult to accept, given that an attributable pension under the WPS has been granted.  Indeed before 1 April 2004 and the Hulme case, if an attributable pension was granted under WPS then an attributable pension from the Scheme would follow.  But the position now is that the SPVA’s decision does not bind the DAP and a different decision can be reached.   

30. Although the test is the same under both schemes a different standard of proof applies.  Under WPS there is, in effect, a presumption that the death was attributable to service.  But, under the AFPS, the DAP has to be satisfied, that, on the balance of probabilities, the death was attributable to or significantly hastened by service.  

31. That is a matter of fact to be decided on the basis of the available evidence. It is not a question of whether I would have reached the same conclusion. For the purposes of my review, what is important is that the decision makers should have asked the correct questions, directed themselves correctly in law, taken into account all relevant but no irrelevant, irrational or improper factors, and should not have reached a decision that no reasonable decision maker properly directing himself could have reached (that is, it is not perverse). 
32. The MoD did not take any irrelevant matters into account and I am satisfied that they asked the right questions and have not misdirected themselves as to the regulations that govern the AFPS or the law.

33. Mrs Hardy says that there was a failure to take account that her late husband’s death certificate stated that his death was caused by industrial disease. The DAP and DAAP both saw the death certificate and would have been aware of the Coroner’s verdict. It is clear that careful consideration was given by both Panels as to whether Mr Hardy’s death was caused either by exposure to asbestos, or pollutants and chemicals, during his RAF service. The DAP/DAAP's view was that the evidence fell short of showing such a link and such a view. Mrs Hardy will no doubt regard it as harsh but it is not an irrational or perverse conclusion.  
34. As I have indicated, it is not for me to say whether or not I agree with the view taken. In situations such as this a contrary view may be taken on the same evidence by a different decision maker. But I am satisfied that there is sufficient evidence in support of the decision maker’s view to mean it cannot be considered perverse and I see no reason to interfere. 
35. Mrs Hardy says that it was wrong of the MoD to amend the rules in 2004, to allow a second decision on attributability, without first consulting the members. The rules that govern the AFPS allow the MoD to amend the provisions of the AFPS as they see fit and, whilst they will generally consult with various bodies and organisations as to proposed amendments, there is no requirement within the provisions of the scheme to consult scheme members before amendments are made. I am aware, however, that such amendments are widely advertised in publications from organisations such as the Veteran’s Agency or the Royal British Legion.       
36. I recognise that it will be disappointing for Mrs Hardy, but I do not uphold her complaint. 
TONY KING 
Pensions Ombudsman 
11 March 2010 
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